


THE INDIAN LAW REPORTS 
RANGOON SERIES 


CONTAINING 


CASES DETERMINED BY THE HIGH COURT AT RANGOON AND 
BY THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
ON APPEAL FROM THAT COURT 


REPORTED BY 


Privy Council vee A.M. TALBOT ‘(Inner Temple), 
High Court R J. C, BILIMORIA. (Lincoln's Inn), Epitor. 
ested angoon Ev AW MYINT (Middle Temple). 


GENERAL INDEX 
TO 


VOL, IX—1931: 


Published under the authority of the Governor of Burma in Council 
by the Supdt., Govt. Printing and Stationery, Burma, Rangoon. 


CORRIGEN DA. 


(1) Page 77, for the heading Full Bench .(Civil\ 
vead Appellate Civil. 
(2) Page 81, TrrI‘v. KING-EMPEROR headnote, 
Sor In-cases of murder youth alone read Youth alone in 
every case of murder. 
(3) Page 110, insert marginal date’ in the | case of 
‘Kinc-EmMprror v. NGa PE: 
= ; 
_fau.4 26 
(4) Pages 467, 468. The quotation beginning two 
‘lines from the bottém of page 467, ends with the first . 
line of page 468. The rest, beginning with: ‘ Here again - 
Iam unable’ etc. are the learned Judge’s own remarks. 
2) Poe 475, footnote’ (), for’ I L:R.- All. read 
ELL.R. 10 All. 
a Page 611, line 9 from below, “Geleté for the 
learned Judge. 


7) Page 619, line 18, for’ it was, read it was not. 
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Before Mr.-Justice Maung Ba and Mr. Justice Baguley. 


S.K.A:R'S.T, CHETTYAR FIRM ee 
: Uv, ’ ; mn 


A.L.A.R. CHETTYAR FIRM."  Haly30. 


Puisne mortinatee made party to suit by prior mortgagee—Non-appearance of 
-puisne mortgagec. dnd dismissal of suit against him, effect of—Puisne. 
mortgagee whether he oblains any priority—Prior. mor tgagee's shield—C. 2vil 
Procedure Code (Act V ‘of 1908) O. 34, r. 1 


_ The A firm (mortgages) sued their mortgagors upon their mortgage joining 
as defendants.the S firm who were puisne mortgagees. The S firm did not 
appear. A decree was passed in terms of.a compromise between the A firm 
and the mortgagors, but the suit was dismissed’as against the S firm. Mean- 
while the S firm had obtained a preliminary mortgage decree, ‘against the- 
mortgagors and a Pia ce arose as to the bias rights of the A and S: ‘ 
firms. . P 

: Held, in a suit by the A firm ee a declaration that the mortgage of the 
S firm had not acquired priority over that of the A firm, that the latter. were 
entitled to” keep their mortgage as-a Shield, and that any decree obtained by_ 
the S firm was subject to the mortgage in favour of the A firm: 

Malireddi, v. Gopalakrishna, I.L.R. 47 Mad, 190; Sarat Chandra Vv, 
Nahapiet, 1.L.R..37 Cal. 907 ; Sukhi v. Gulam’ Safdar, 48 1.A. 465 ; Vedavyasa 
‘vy. Madura, etc., Co, Ltd., 1.L.R. 42 Mad. 90—referred to. 


Het Ras v. Shadi Lal, 22 cw. N. 1033—distinguished. 


¢ C. Bose for the appellants. 
_.-Hay for the respondents. 
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out. of a suit: brought by. wos Respondents, whom for” 
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the sake of brevity we will call the A firm, who 
were involved in civil litigation that had ‘been going 
on between themselves and the appellants, whom we 
will call the S firm, and certain other parties whom 
we will call the mortgagors. The first suit of the 
series is Civil Regular No. 8 of 1926 of the District 
Court, Hanthawaddy. In this suit the A firm sued 
the mortgagors on a mortgage and joined the S firm 
as a subsequent mortgagee of the same properties. 
In that suit there were in all six defendants. All 
were served but the sixth defendant, the S firm, 
appears | not to have put in an appearance. In the 
end an agreement was come to between the A firm 
and the mortgagors by which on certain terms the 

mortgage suit was settled but thg agreement dealt 
with other matters besides the. mortgage itself. ° The 
terms of the agreement were.embodied in a decree 
including those which referred:to matters outside the 
subject-matter of the suit. The decree was typed 
and put up to’ the Judge for. signature and he then: 
noticed: that there was no reference at all to the S 


firm. (6th defendant) in the decree. So he wrote in, 


as part.of the decree, the note “ The case is dismissed 
without costs as against the 6th: defendant.” 

It would appear that the mortgagors did not make 
all: the payments referred to by them in their ‘agree- 
ment, so on July 18, 1927, the A ‘firm applied for 
sale of the property to pay. the sums still left unpaid 
on the mortgage decree. . The execution. proceedings 
were delayed owing to. the presentation of an 


application in this Court and finally the property was 
‘put up to auction and sold to the A firm on June. 


2nd, 1928, the sale being confirmed on August ‘3rd, j 
1928, Meanwhile in Civil Regular No. 1 of 1928 of 


‘the District Court, Hanthawaddy, the S firm had. sued 
‘the | mortgagors on its: mortgage without: ‘making. the 
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siotiiaeors did. not. 
decree was passed » 


A firm a party to the case. ? Th 
appear and a preliminary mortgag 


on February 15, 1928. An application for a final — 
‘decree and order to sell was made° on: November 14, . ‘‘ 
‘firm and’ the . 


1928. A, contest arose between the: 
A firm with regard to the particulars: of: their. claim 








to be entered in the sale. proclamation. and finally. . 







the sale of the mortgaged property was : ayed. ‘owing « 
“to. the filing : of. the. suit. from . which’ the? present 
‘appeal arises, "namely. Civil Regular. No. 2 of 1929 


of the same “Court, This was filed. ‘by. ‘the A firm 
‘against the S$ ‘firm. asking for a declaration’ that. ‘the. 
: mortgage of the: S firm had’ not acquired any priority. 


over. .the. mortgage of the A firm or in the alternative 
for » redemption . of tie S firrn’s~ mortgage. The 
“Additional District Judge gave the plaintiffs: a. decree 
: declaring that ‘the defendants’ mortgage © ‘had: not 
‘acquired any priority over plaintiffs’ mortgage and. itis 


against that decree that the ae appeal. has been 


filed. 


: The. whole tr oubte. has arisen from bike: uifortunaté 
aismiseal of’ the case against thé S. firm. in. thé. 
“mortgage suit brought by -the--A - firm against: ‘the. 
mortgagors ‘and the. S ‘firm: The. $ firm’ had not: ‘put: 
ins “an: ‘appearance ‘in that case. and. the - case: has- been | 
-dealt ~) Tt seems. to us that. the. Ss: oe 















: = eatiaee A Pat le. 





it ng eo ‘his. Hestee “It is: bornied that. the A fim 





ve claimed an enforcement, of their mortgage 
the, S‘firm in that suit, Civil Regular No...8 
nd that having claimed énforcement and not. 
hey ‘cannot litigate a second time on the’same 
action. We. have been’ unable: to find: any 
: d. case: parallel: to. the: present: ‘one and: none. 
has. s. been: ~ brought: to’ our,. notice... There ate many 


: 4980, es 
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cases: dealing “arith: tie. resulk of a prior mortgz agee. 
suing his mortgagors and.omuttinig a puisne mortgagee : 
from, the’ suit ‘altogethér but it is argued that the fact 
that the puisné: “mortgagee in this case was brought 
on the. record: and -then dismissed from the suit 
would make a.substantial difference in, the rest os 


We are unable to accept: this argument: It- 


manifest that when a. mortgagee is not a party to thé 


suit he “can “lose” no rights in consequence of the 


suit. No man .can lose _anything owing to action 
taken .in: Court’ behind his back. : He preserves alf 
his. tights. ‘as Tigainst: ‘both: parties. intact. Turning .to 
person: is’ amade: a ‘party: 43. a suit 
him. is‘ dismissed without. 
investigation, thé ‘result: seems’ to. ws to be the same. 3 











He certainly ‘cannot lose’ any” rights cy being: made. 
“a party and then having. the® ‘suit. against. “him so 
“dismissed, and it is. ‘difficult to Se 
anything by such a dismissal. .~ 





how he can gain 





We have to examine. the question | of “what rights 
of the puisne mortgagee would be in issue ina eal 
brought by a prior mortgagee against him and the 


“mortgagots. In Vedavyasa . ‘Ayyar. Med he : rane 
Hindu: Eabha’ ‘Nidhi Co., ° Ltd, (1): “the dictum: i 
| quoted with. approval. that; a. 


“ the object of impleading the puisne mortgagee was "ie enable. 
the pr operty to be sold free from his encumbrance. [tas 


‘It was also held’ that the puisne TGHeages was 


; i entitled. . to. execute the decree for the amount 
due to him, when no -sale was held for the realization 


of the amount : due to. the “prior | mortgagee. In 


: Sarat ‘Chandra. Roy. Chowdhury v. Ms M. Nahapiet 
(2), it was. held. that the second. mortgagee was only 
brought: ¢ on. the peer. to enable: aS fo,. redeem: the 





oT ta (1919) LUR. 42 Mad.:90. °°: (2) (1910). TLR 37. Cal: 907. 
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property or to share the surplus cate proceeds if 1930. 

any. These-two cases appear to show what rights SK ARST:. 
are brought to the suit by the second mortgagee and a 
if the suit against him is dismissed obviously he 4 yh 

loses nothing through such dismissal. He is entitled a 
to redeem the first mortgage and is entitled to share | — 


in the surplus sale proceeds and, further, his presence ee. oF 
‘is necessary to enable the pte pariy to be sold free Basutsy, JI- 
from his mortgage. It is clear that in his absence 
_the. property cannot be sold free of the encumbrance 
“¢reafed by him and the same would apply if he is 
“made a party and the claim of the plaintiff. is dismissed. 
For. the appellant stress was laid on Het Ram v.. 
Shadi Lal (1). This was a peculiar case in which 
‘the | first. mortgagee failed to make the second 
: mortgdgee a party’to a suit.. He obtained a decree 
for sale. but allowed the order to go by: ‘the board by 
“ngt-acting within three years. It was then held that 
the right of the first mortgagee had become merged 
‘inthe sale order. under section 89 of the Transfer of 
“Property Act,” that the sale order could ‘not be 
erced-and. ‘therefore the only encumbrance left was, 






perty: ‘Act was superseded’ by Order XXXIV, rules” 
. 5 of Civil ‘Procedure Code ‘and these rules do. 
not: provide that. after a decree | thereunder the 
mortgage. security. is: extinguished..” alt is this casé- 
which séems::to us to give the cue to thie present ‘: 
case, We have already ‘stated ‘that in our. opinion: : 
the Position in this case must be regarded — as being * 
the same as’ one ‘in which a A puisne, mortgagee was” 








w. fasta) 22 C.W.N. 1033. 2) (1921) Lik 48 L.A. 465. 
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“using. the. prior » morgage - as a “shield 38" 
found in another Privy Council case’ reported, 
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not made a party to the suit. In the coling now - 
Hered to it is laid down— 


“Where a puisne mortgagee has not been m ade 2 a party toa. 
suit in which a prior mor tgigee has obtiined a clecree, the puisne | 
mortgagee is entitled in a subsequent suit to occupy the position 
which he would have done had he beena party. Where the 
prior mortgigee, having obtained a decree under Order XXXIV, 
is sued by a puisne mortgigee’ whom he has not joined 1 in. the. 
former suit, he ‘is entitled, in all cases in which. he w ould have - 
been entitled before the coming into force of the Act of. 1882, to 


_use his prior mortgige. as a shield, and to have the discharge of . 
his decrée’ oo a condition to a sale decree in favour - puisne™ 
HORS came ' 






Malireddi Ayyareddi'~..Gopalakrishnayya (i). 
As a result therefore the A firm. wast-he held. 


‘to have bought. the property subject. tothe mortgage: 
-of the S firm but they are entitled to: ‘keep their 


first : mortgage as a shicld. if it is found’ that the 
mortgage in favour of the S firm is ‘proved, and as 


the declaration which they ask is that it might be. 


declared that the defendants’ (S firm’s) mortgage has 
not acquired any priority over their mortgage and as 


‘that is the declaration which the Court has given 
them the > decree of the. District Court must - be 
upheld.:, The + S firm are of course entitled to a 


decree subject to- that of the. prior mortgagee. “but 
that does not affect. the declaration which the plain: 
tiffs sought in the preserit case. 

*. For. these reasons. we dismiss ta appeal with 
costs—advocate’s S fee 20, gold- mohurs. 
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APPELLATE CIVIL. 
Before Mr. Justice Otter und Mr Justice Baguley. 
oe ceed Shea sa 1930:. 
MOHAMED ADJIM NACODA AND OTHERS yrs" 
ae Tat Ug. es 
E. M. CHETTYAR FIRM.* 

Insolvency of judgment-debtor—Declaratory suit ‘by attaching creditor under 
O. 21, 7.63, Civil Procedure Code (Act V of 1998).—Leave of Jnsolvency 
Court to sue—Provincial Insolvency Act, (V of 1920), s.-28 (2). 

An attaching creditor cannot file a suit under O. 21, rule 63 of the Code of 
Civil Procedure against a claimant for a declatation that the property attached 
belongs to his judgment-debtor who has in the meantime been adjudicated 
an insolvgnt, without first obtaining leave of the Insolvency Court. Such 
leave is a condition precedent to the commencement of the suit, 


Raman Chetty v. Ma Hme, 10 B.L.T. 116; Trimback v. _Sheoram, 65 1.C.” 
941; Vasudeva v. Lakshmynarayana, I.L.R. 42 Mad. 684 —referred to, . 


Nune Narasimham v. Donepudi, 98 1.C 446- dissented from. 
Anklesaria for the appellants. 
Darwood with Shunmugam for the respondents. 


OTTER, J.—In execution of. a decree, the respon- 
-dent Chettyar firm attached certain property a ‘to 
‘belong to a man called A. M. Nacoda. 

On; the. 24th. of January and the 30th of jana 

‘applications were filed, asking’ 
je attachment’ (namely, Civil Miscel- 
Ta gous Nos, 21A and: 28A of 1929 of the District 
Court of Amherst). = 

On the 13th of February 1929, the respondent firm 
applied for the. adjudication in insolvency . of the. 
said A. M. Nacoda ; ; and on the 18th of March: of 
‘that year, an ad dediedis! receiver was appointed. : 
_ On the 24th ‘of April 1929, ‘the said Nacoda was. 
adjudicated insolvent, and. on ‘that date the interim 
receiver was. appointed receiver. 










us Civil First Appeals Nos. 227° and: 228 of’ '1929 from the ve jaleneds of the 
District Court of “Amberst in Civil Regular: Nos. 30: and 31. of 1929. 
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‘and. that the receiver proper “Gt he: mas be so 
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Meanwhile, on the.22nd of March, an application 


“had. been made on. behalf: of the interim’ receiver. in 
both: the removal of attachment cases, that-he should 
be made a party to those proceedings. The present 
* -appéllants objected, but ‘the interi im. téceiver. was 
“brought. on the record in. both cases, iver! on 


the 28th of March 1929. . 
It is. material to ‘point ° ‘out’ that on. Spchalt : of the 
present appellants, it was objected, ‘inter alia, . that. 


‘the’ correct procedure was, to. close the. execution 
case and for the receiver ‘appointed in the: insolvency 


proceedings to take charge of the properties belong: 


ing: to. the insolyent.. It. would appear, ‘therefore. 


that’: proper notice™ that § ‘an: insolvency* petition: had 
been: -admitted ‘was - given’ to the’ Court (which was: 


‘the™ same Court: as that. in: which. the insofvency 
proceedings were going: on), and alsd, that an appli-: 
cation. was ‘made- to that. Court. that the attached” 


property ‘should be delivered to. the recéiver . under 
the - ‘provisions | of section 52. of the. Provincial. 


; Insolvency ‘Act: 


The - Court however foea ee to. have: ren ‘that 


‘such notice and. application ‘should’ have been at: the: 


instance of ‘the - Feceiver 5 and: for, this: -Teason, .and. 
also. because the receiver: did ‘ot ‘seem to’ be’ anxious 
that the sale should. be. stayed, an order -was’ passed, 
merely granting cs pie for’ est receiver to: 
ne made a party... ; aed ; 







ee. 





was: not io until the. 24th ‘of y ‘whe 


piecuto. Vioeeetins: intl. the .. adiddication 
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made and a receiver of the insolvent’ property was. 
appointed.” 
If this. course had been: taken, * the receiver 


appointed upon adjudication could afl, as I think,. 


should, have taken the steps provided by section 52 
of the Act, to have the property transferred to him. 


No such steps were taken, and ‘in ws result, the’ 


attachments. were removed. 

The. respondent in- the present appeals: theti filed 
Regular . Suits (Nos. 30 and 31 of 1929 of.the District 
Court,. . Amherst) ..:for declarations that~the attached 


property was the-property of their judgment- debicr, 


A. M. N; acoda. . 


The defendants were the respective applicants in 
-the two attachment proceedings © and aed are. the 


. appellants in these appeals. © 


The insolvency proceedings were meant 
adjourned from time to time pending the. ‘result of. 


the proceedings in-this Court. 


No leave: of the Court to commence ee. ‘suits f 
under appeal was obtained under:section 28 (2) of 


the Provincial Insolvency Act, and in the result the 
respondent firm was held to iae had’ an ‘interest’ in 


the. attached: property in ‘both cases. It was ad-. 
judged that these interests. were. liable. to ‘be a in. 


-éxecution of these decrees. 


On appeal to this Court, ‘two: main. “points, in. rae 
nature - of preliminary points, were argued on behalf 
-of. the appellants, the remaining issues’ being left 


open. for. later argument and. decision, if necessary. 


- The first of these preliminary points was. that, as:. 
leave’ of the Court was a ‘condition precedent: to the. 
commencement: of . the. suits under ‘appeal, ‘the: failure: 





to: obtain such leave is fatal to. the’respondent’ Sc 


In. -other. words, it ‘was- argued. ee aes Suits Ww WEEE... 


hot: maintainable. | 
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Section 28 (2) of the Provincial Insolvency Act’ is 
‘as pon — pees ee a 
“On the making of an “ardor - adivdjeation, | the whole of the: 


property of the insolvent shall vest: in the Court or. in: a: receiver 
as hereinafter . provided, and shall bécome divisitile among: the 


~ creditors, and thereafter, except as provided. by: this . Act, “no 


creditor to whom the insolvent is indebted in respect: of any: debt : 
proveable under this Act shall during the pendency -of. the inisol=* 
vency proceedings have any ‘remedy against the property sof the: 


‘insolvent in-respect of the debt, or commence’ .any suit-or. ‘other 


legal proceeding, except’ with the leave of the Dot on such : 


’ terms‘as the Court may impose. Pe 


Now, ‘there can be no ‘doubt that these suits, were ’ 
filed by--the _respondent ‘firm. ‘in--its \-cat EAS <8.” 
creditor of the insolvent,-and’ that’ the purpose of the - 






‘suits was in order to obtain satisfaction ° ‘ot decrees, Zz 
if obtained. : , 


In my view, the words: of the piovision “aber: 


quoted must cover such suits as these... Moreover, 


there is authority © to this effect: see the cases a: 


‘“Trimback v. Sheoram and another (1) ; .Raman 


Chetty v. Ma Hme ys. Vasudeva Kamath and 00 N. 
Lakshminarayana Rao and four (3). 

In the first of these the facts were ‘that 4 the 
applicants obtained.a decree. against a ‘man.. ‘calléd 
Sheoram onthe 19th of April: 1917, and on the 30th 


of May of that year, in execution of that. decree they-- 
-attached a certain property. Objections. were raised - 


to the attachment and wére allowed. In: the® mean- 
time, on the 16th of June: 1917, Sheoram’ applied to - 


be made an insolvent, and: on the 10th of Noventber’| 
“he was so adjudicated. A suit filed by the applicants: 
fora declaration that. the. property was liable: ‘to be*. 
sold in execution was “ dismissed.: On. appeal ‘it “was 
held that © “under : section. 16 of, the» _ Provincial: : 


ex 





“Gy 922)68 LC. o4t. (2) gout) 10 OB.L.T. 116: (3) (1919) LAR. 42 Maaous. “ 
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Insolvency Act of 1908 (corresponding to section 28 ~ 


u 


4929" 


of the present Act) a Court, making an order of wong: 


adjudication, is vested with the whole property of 
the insolvent, and ne creditor to whom the insolvent 


ApJIM 
si cai 


VEM. ; 


is indebted in respect of any debt proveable under eee 


the Insolvency Act has any remedy against the pro-. 
perty of the insolvent in respect of the debt, nor can 
he commence any suit or other legal proceeding, 
except with the leave of the Court on such terms as 
the Court may impose. 


A: similar view was held in the two ae cases I- 
hay entioned ; and in the last of these, ae, 










86 of the report :— 


jidgmentscreditor such as I have mentioned 
vi tt the Court would, I think, be in contravention 


: j ind would enable the judgment- creditor. to obtain. 
‘sat sfaction of his decree out of the pr oper ty declared in a suit to 


be the property of the insolvent.” 

‘On behalf of the respondent firm, eer the 
‘case of Phul. Kumari v. Ghanshyam Misra (1) was 
referred to. It was said that this case decided that 


in'a suit under Order 21, rule 63, Civil Procedure: 
Code, which seeks merely a declaration that the. 
property belonged to the judgment-debtor, leave - 


the Court was not necessary. 


_. An examination of the authority eee shows. 
that it is not an authority for this proposition at. all,’ 


but ‘merely turned upon a question of Court-fées. 
Tt was also argued on behalf of the respondent 


that Ordet 21, rule 63, of the Civil Procedure. Code, 


gives a. statutory right to jnistitute such suits as those 


under. appeal, and: that he ae be deprived oe 


such wight) <.. %* 


I cannot agree. ‘The Code of Civil ete 
cannot of itself establish a right which does not 





(1)° (1908) ILL-R: 35 Cal: 202, 


‘OTTER, J. 
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exist under the ordinary law: it is a code of pro- 
cedure only, and not of-substantive law, ‘and, as I 
am of opinion that under: the terms of the : Provin- 


cial Insolvency Act (an Act. enacting substantive 


law), the respondent is barred from filing ‘such suits 
as those under review without the leave of the 


‘Court,. the’ Code of Civil Procedure | cannot assist 


him. 
One farther case may be sicaeoned: Nune Nara- 
simham v. Donepudi Subramanian and others (4). 


-In this case it was held that leave of the Court to 
file a ‘suit in such:a case was necessary, but it was. 


also said that: the: absence. of. such ° leave, . where no, 


objection was takén,;- would not’ render ee decree 


passed in such a suit a nullity. ae 
In view of the terms of section 28 és of the 


Provincial Insolvency Act,. however, I cannot, with 


respect, isubscribe. to a view held on this. ‘point by 


‘the single Judge who decided that case. 


In my view, for these reasons, the Bast of the 


i preliminary points raised. on behalf” of the appellants 


must succeed, and therefore it is unnecessary’ to ‘set 
out or iecxc the further points raised. | 
‘The appeals must - therefore both be allowed, the 


decrees of the lower Court set aside, and the suits 


dismissed. Soe ae 
een absene: however, that the point taken’ before. 
us was not raised in either case in the lower Court,. 
and therefore, I think each party should bear ‘their 


@5 


BAGULEY, pes agree... -with the- pare erin 


‘to be: passed by my learned brother in these’ appeals. 


I concur. with the whole of. the. judgment save: on - 


‘one point and that. is ‘with; regard ito. whether. Order _ 





oh) “(i927) 98 L c. 446. 
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XXI, rule 63, can be regarded as giving a statutory 
tight of suit. It seems to me that although the 
Civil Procedure Code is a code of procedure it does 
in this instance give a definite right to bring a suit, 
with a period of limitation of its own as shown by 
Article 11 of Schedule 1 of the Limitation Act. 
This, however, does not affect the result of the 
appeals, for there can be no question but that what 
one stalule may give a later statute may.take away 
or limit. The Provincial Insovency “Act: being of a 
ater d date than (he Civil Procedure Code, it must in 
respect be tegarded as limiting, so far as 

¢ concerned, a statutory 

ve. oblained under Order 











ORIGINAL SIDE. 
Before Mr, Justice Cunliffe. 


, SWAMI IYAH NADAR. 












A Glaaia foaHigh Court's _furisdiction— « Suit for land or other 
imuveable property", moaning of— Substantial question relating to right 
id Hille in Janda Platut framed in tort—Indian Sale of Goods Act (11 of 
dl 0), a. 2 (7) General Clauses Act (X of 1897), s. 3 (25). 

“the: atters Patent means suits in which, having regard to the issues raised in 
‘pleadings, the decree or order will affect directly the eee or 
Possensory {ile to land or other immoveable property. 

' "Where the real dispute between the parties is as to title to ninowealdé : 


property outside the jurisdiction of the High Court.the fact that the Plaintis” 
framed_in tort will not give that Court jurisdiction to entertain the suit. ‘ 








* Civil Regular Suit No. 361 of 1930. 


‘The term “'suils for land or other immoveablé property ” in clause 10 of 
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Where the legal nexus between the partes 3 is not directly a contract of sale 
of. goods, S. 2.17) of the Indian Sale of Goods Act has ‘no appkcation and the 
term “ goods’ as therein. defined cannot override the -definition of“ immove- 
able. property" in sec. 3.(25).of the General Clauses Act. 


: Goculdas v. Chaganlal, 1.L. R.54Cal. 655; Lédna' Co. WE Bipin Bose, 
LL.R. 29 Cal. 739 ; anaomaes Co. -v. Empire . €0:. LLR. 42. Cal’. 942— 
referred to. ; 


Clark for the: plaintifi. 
M cDonnell for the. defendants. 
Cunutre; \—-THis is'a_ suit brought against the 


Commissioneré for the Port of Rangoon. >. 
' The plaintiffs one A. Swami Iyah. Nadar, a Geweni 


“ment Contractor. By an agreement. in. writing. dated: 


the. 15th of March, 1929, ‘between the plaintiff'and the 
Secretary of. State, the plaintiff purchased certain build-: 


ings and materials situated. at Syriam and undertook 
‘to remove them within a given period.” Subsequently 


the defendants who had become the owners by pur- 
chase of the land at Syriam in. question extendéd the 
time for the removal of the said buildings up till the 
31st of May 1930. The. complaint put forward against 
the defendants is framed in tort and consists’ ‘of an 
allegation that they have prevented him from. carrying 


out his contract to remove the buildings and ‘materials. 


set out in his -original agreement. The ° plaintiff seeks 
an. injunction and damages. The answer of the defen-: 
dants is that the buildings and. materials i in dispute, or 
some of them, are their property and are not covered 


-by his contract and he is not ‘entitled to take them 


away. 


. A preliminary plea. i thie jurisdiction has bea set 
cup by the defendants. They contend that: this action 


is wrongfully, brought in: this, Court as’ it’ relates to: 
immoveable. property: and: should have: been lauriched.. 


in the District Court: of. Hanthawaddy: . In ‘suppoft of: 


ther, contention ‘thes defendants rely.on Clause 10 of 
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the Letters Patent of this High Court and also upon a 
provision iri the General Clauses Act of 1897. Clause 
10 of the Letters Patent runs as follows :— 


‘And we do further ordain that the High Court of Judicature. 


at Rangoon in the exercise of its ordinary original civil jurisdiction 
-shall be empowered to receive, try and determine suits of every 
description if, in the case of suits for land or other immoveable 
property, such land or property shall be situated, or in all other 
cases if the cause of action shall have arisen, either wholly, or, in 
case the leave of the Court shall have been first obtained, in part, 
within the local limits of the ordinary original civil jurisdiction of 
; the’ said H igh Court, or if the defendant at the time of the com- 
mencemenit of the suit shall dwell, or carry on business,.or person- 
ally work for gain within. such limits ; except that the said High 


Court shall not have such original jurisdiction in cases falling | 


within the jurisciction of the Rangoon Small Cause Court, ” 


The provisions relied on in the General Clauses: Act 
is contained in general definition 25, which is in thes’ 


terms +" Immovenble pro erty shall include land, the 










erect. before sale or under the contract of sale.” I 
“say at once I think: that the ‘provisions of the 


Indian Sale of Goods Act cannot possibly apply here. . 


-betiefits to. arise out of the land and goods attached to. 
he earth or Ubi pa fastened to anything Boe 


id money ; and ee stock 
; grow ng crops, grass, and things attached. 
Or orming part of the land which are agreed to be 
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The legal nexus between the parties is not directly. 
contract of sale. They are neither of them vendors or * 


purchasers vis-d-vis one another, and I cannot think . 
that*the provisions of a ‘special Act of the’ Legislature: 
such as the Sale of Goods Act can possibly, except in 
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the branch of the Law to which it. especially applies, 


overrule a statute of the nature of ths General Cisuges. 


Act 

' The ~ question, . however, gee he considered 
before and notably in_ three Calcutta cases: “concerned 
with trespass. ‘The first two. are -Lodva Colliery 
Company, Limited v. Bipin- Bihari Bose: (2): cand: 
Sudamdih Coal Company, Limited v. Empire “Com- 
pany, Limited (2). In the second case “where ° the: 


- construction . sof Clause 12 of the Letters. Patent: of : 
the Calcutta’ “High Court, _which is in terms similar’ 
to. our.own, Clause: eA was under consideration, tee 
Lawrence Jenkins: said at page. O5h no: 





“ Bute on behalf-of the plaintiff it is contended: ; at havi ig “regard 
to the pleadings it cannot be said that it is a suit for Jand or “other.” 


‘immoveable -property. The ‘question is. what was, ‘intended ‘by 


that expression. It. appears to me that it was not a mere formal 


test that,.was proposed—a. test to be determined by the precise 


form in which a'suit might be framed ; but that regal was to be. 


“had to the substance of the suit.” 


In the third and much- more fecent case Goculdas 


-v.. Chaganlal and‘ others (3), decided by Page, J., 


now -Chief ‘Justice of this Court, the learned Chief 
Justice made use’ of these words at page 661: “As 
apprehend - the matter the framers of the. Letters - 


Patent of 1865, when prescribing the local limits’ 


of the High Courts in India,’ ‘intended to‘ apply. 
the rule that was followed ex comitate in -other ' 
countries. In my opinion, the term “ suits. for land. 
or other immoveable property”. in Clause 12 cor the 
Letters’ Patent means . suits in which, having. Fegard : 


‘to the ‘issues raised in™ the pleadings, the decree or 
-order will affect directly | the proprietary or Possessory 


“title to. land or other. ‘immoveable propeity..” - And, + 


again at -page 662, he said’: “For instance; judged 


“(4) (1912) LL.R; 39 Cal. 739,00 = (2) (1915) LLR. 42 ‘Cal: 942. 
(3). (1927) LL:R. 54 Cal. 655.: 
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by this test, a suit brought to recover damages for 
’ trespass to land beyond the jurisdiction of the Court 
will or. will not be a suit for land according to the 
issues that fall to be determined. If, having regard 
to the pleadings, no issue is raised as to the title of 
the plaintiff, and the issue to be tried is merely 
whether the factum of the trespass by the defendant 
has been proved, then, if the defendant-is within the 


jurisdiction, the Court, will hear the suit, for the suit 


is not a suit for land. ” 


Applying these. test ‘principles which ‘have = 


laid down as above, I am of the opinion that the 
real dispute between the parties in this case is with 
reference to the title to certain. immoveable property. 


an ufjunction and damages. for the wrongful and 
tortious act of the defendants. On the other hand, 


‘the defence set up by the defendants is a direct 
challenge to the plaintiff's right and_ title to the. 













nmoveable property under. dispute. IT’ should. not 


plea ngs relating to the question of 
al a. 
“issue between: the 





It is true that the plaintiff. brings his action Claiming: 


of the suit. 


sidered; Accordingly I 
ase -to the Districh Court 


dW 
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epar d to.go so far as to say that any minor . 
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ORIGINAL SIDE. 
Before Mr. Justice Cunliffe. 


1 he DS. NAYAGAM 
ca? ae 
THE SECRETARY OF STATE FOR INDIA. 
IN COUNCIL.* _ 


Dismissal of Gover ‘nnrent Seri sank —Siditany ‘Rules under Section 6B (2). \ of ‘the 
Goverument of India -4c!, 1919 (9 & 10, Gee. V., C. 101) , application ae 
“ fudictal Trial.” meaning of. 


Under Classification Rule XIV ‘before its crigtiviec’ in 1929) I 
Section 966 (-} of thé Government of India Act, where a Civil Court held that 
a Government servant had made a fraudulent ‘claim and.a false declar ation in a 
civil. action, Government was justified in dismissing that servant on suck 
finding of Fie Civil Court. without any further @epartmental enquiry. The. 


- expression “ Judicial trial” included all trials held before a competent. Court” 


and: was not limited to a criminal trial. 


Plaintiff in person. 
A. Eggar (Government Advocate) for the Crown. :. 
CUNLIFFE, si —The plaintiff here, Mr. J. A. 3 i 
Nayagam, joined the service of the Government in this: 
Province in-the year 1906, according to his pleadings, 


-and in April, 1925, he was removed from Govern- 


ment service with effect’ from the - first week of the 
month. The removal was notified in an announce- . 
ment in ‘ ‘ The Gazette.” The reason why the Govern: 
ment took that course was that their attention. was. 
called to the remarks that had been made. about. the” 
plaintiff in a civil action ‘tried in this High, Court.” 
by the late Sir Guy Rutledge. _ 

The plaintiff had brought an ‘action’ he ee re 


policy. of insurance because certain premises, plant and - 


so on, op he ‘owned, ree been’ burnt. down, and. 


rare) 





Civil Regular Suit No. 336 of 1980. 
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one of the issues before that dears Judge was in 
these terms -— 

“(3) Has the plaintiff been guilty of fraud and wien. 
tation as alleged in paragraph 3 of the written statement ? If so, 
is his claim under the policy forfeited under clauses 1 and 13 of 
the policy conditions ?” 

Sir Guy Rutledge heard evidence on both sides 
(Civil Regular No. 517 of 1922), and the plaintiff was 
represented by a very well known advocate of this 

’ Court, who is now no longer with us. In the judg- 
menf which was delivered on the 6th of a as 
1923 Sir Guy Rutledge said :— 

“ Consequently under condition 13 of the policy I am a 

‘opinion that the plaintiff has preferred a claim which, in several 


respects, is fraudulent, that he has made a false declaration in: 
"respect of these items, and that, by so doing, his benefit under’ 


' the policy is forfeited.” 
«With that judgment against him. the plaintiff 
went upon appeal. His appeal was heard by Sir 

















is Court and by. His Excellency the present Acting 
nor. Sir Joseph Maung Gyi who- was at that 
_ The learned: ‘Chief Justice 
ynclusion is that 
gndition 13 of 
agreed with the Judge 
stance, ‘Because 8 these two 


licy, allowing Government to dismiss their servants 


missed. But at times Government themselves fetter 


their tight by Statute, and in British, India they have - 


fettered their rights slightly under ‘the Statutory 
Rules—Tenure of Government Servants. se 


ydney Robinson, who was then the Chief Justice of: 


There. is no doubt that there is a: Sect ee, 
iderethe Common Law, which is based on public 


‘without giving any reasons why they should be dis- 
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1930 _ At-the time when the plaintiff. was deisad ‘he 


J. A.D. Statutory Rule .in force dealing with this matter was. 
a in its material terms, in. the following language : =, 
Snceehny Rule XIV, “ Procedure in cases of Dismissal, Remo- 


oF STATE val or: Reduction.” 
FOR INDIA IN 
_ CoUNCIL. “Without prejudice to the” provisions. of the Public Servant 


- Cumuete, "2 _ Inquiries Act, 1850, in all cases in which the dismissal, remo-- 
“yal or reduction of any officer. is: ordered, the order “shall, 
“except. when: it is based’on facts or conclusion established: in a- 
judicial trial; or when the officer concerned has absconded with, 
. the accusation hanging over him, be precedéd by a. . properly: 
recorded departmental enquiry ..:...” wr: 

The learned Government Advocate here prays that 
part of Statutory Rule XIV in aid and. he maintains. 
and maintains rightly, in my view, that it isa com-. 
plete bar to the plaintiff's: action. . . 
_. The answer which the plaintiff peiless to that is: 
that it was the intention of Government that the words: 

“ judicial trial” should really be limited to a.crimina]- 
trial, and that they do not: apply to the remarks,. 
Tewevce apposite and however carefully considered 
they may be, in.a Civil action. s 

~ In my opinion that is a wrong. view of the asi" 
I think that the expression ‘‘ judicial trial’ includes. 
all trials: which are held before © a ‘competent Role 
That disposes of the action. 

-.In my view the Government were perfectly ‘asl 
es under the Government of India Act in dismiss~* 
ing the plaintiff in the way: they did. = 
- Accordingly I shall dismiss his. suit on ‘this pre~ 
liminary point, but I shall make no. order ‘as’ to-# 
costs, » 
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INCOME-TAX REFERENCE. 


Refore Sir Arthur Page, Kt., K.C., Chief Justice, Mr: Justice Das and Mr. Justice =. 


Maung Ba. 


COMMISSIONER OF INCOME-TAX, BURMA 
. v- 
A.K.R.P.L.A. CHETTYAR FIRM.* 


Income-tax Act {XI*of 1922) sections 23 (4), 27, 30, 66—Evidence showing no 
sufficient cause for non-compliance with notice under section 22 iid 
6f. law under section 66. 


Whers there i is euidaas upon which the Seek Commissioner can find 
that there was no sufficient cause preventing an assessee from producing the 
accounts he was required to produce under section 22 (2) of the Income-tax Acts 
and upon that ground refuses to cancel the assessment made under section 23 (4), 


there is no question of law that can be referred to the High Court under: 


aection 6. 


AE or (Government Advocate) for the Crown. 
Daniel for the. asseséee. 


Pace C.J, Das anp Maune. Ba, JJ.—This’ is’a 













ettyat Firm, ; 


“carrying on a 


a goon, and also at: 


yaukme in fhe Shan States. The busi- 
tried on as a whole, and in: previous years has 
essed to income-tax as a whole. The Rangoon 
his: managed by a member of the family, the 

es at Hsipaw and Kyaukme by local agents. 


furnish a return showing the total income’of the family., 


od 





* Civil Reference No. 15 0f 1930, 


he Commissioner of Income-tax, Burma,. 
f: the Income- tax Act. The. 
ithi n, a narrow: 


The manager of the Rangoon business asin previous - 
yoars was duly served with a notice requiring him to. 


1930. 
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under section 22 (2), and evenitualy on the 18th. of May. 
1929 a notice was served upon the assessee under: 
section 22 (4) demanding the production of the accounts. . 
of the Rangoon, Hsipaw and Kyaukme branches of the 
business. Under the notice the asséssee was. ‘required 
to produce the accounts in Rangoon on or before the 
10th of June 1929. The assessee, however, did: not 
comply with the notice duly served upon him under 
section 22 (4). On several occasions an ‘extension of 
time was granted to the assessee ‘within which he’ was, 
at liberty to produce the accounts of the’ several 
branches of the business. The assessee, when applying 
for these extensions, did not suggest that there was any. 
difficulty in producing the Shan States accounts, but 


stated that there had been ‘difficulty ia producing, ‘the 
Rangoon accounts, which it was alleged on one occasion 


had not been compiled, and on “another had, beed 


- deposited in one of the Civil Courts. On the 16th of 


October 1929 the Income-tax Officer granted a further 


- extension of time until the 5th of November, but at the 


same time he warned the assessee that even if the 
Rangoon accounts were not available on the 5th of 
November, at any rate the accounts of the Hsipaw and 
Kyaukme branches must be forthcoming on that date, 

and that in default he would be compelled to make an- 
assessment under section 23 (4) of the Act. On the 5th © 
of November the assessée produced the Rangoon ; 
accounts but failed to produce. the Shan States accounts, © 


‘and applied for a further extension . of time for two 


months within which to doso. The Income-tax Officer. 
granted a peremptory extension until the 20th of 
November 1929. On that date, however,. the. Shan 
States accounts were not produced, and the pretext for 
their non- -production was' that the assessee’s répresenta- 


tive in Burma was in correspondence with the members 
“of the firm in India with respect: to these accounts, and 
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that no instructions had been received as yet from 
India. In the circumstances the Income-tax Officer 
refused to grant any further extension of time within 
which the assessee should be at liberty to produce the 
accounts, and proceeded to make the assessment as best 
he could under section 23 (4) of the Act. 


It is to be observed that under the proviso to section 


30 (1) ‘‘no appeal shall lie in respect of an assessment 


made under sub-section (4) of section 23, or under that . 


sub-section read with section 27.” 


The assessee then applied under section 27 that the ; 
Income-tax Officer should cancel the assessment and. 
proceed to make a fresh assessment, upon the ground 
that the assessee had been prevented by sufficient cause 
from complying with the notice issued under sub-. 


sectioh (4) of section 22. The Income-tax . Officer, 


having heard the assessee, in a considered order, held_ 
“that no sufficient cause had been shown by the assessee | 


preventing him from complying with the notice calling 







issed the application under section 27. From the 










} ommissioner against ‘such ‘refusal: 
ie 28th of March 1930 the appeal'was dismissed. In 
he course of his order the Assistant Commissioner held 


making arrangements to produce the Shan States books. 


I can only attribute the failure finally to produce them: 
to the deliberate intention’ of the appellant not ‘to: 
produce the books. I support the Income-tax Officer's” 
refusal to set aside the assessment, and’to. make a fresh: 
assessment.” The assessee’ thereupon applied’ to the’ 


Aypon. him to produce the Shan States accounts, and he- 


/On 


that 4 the appellant-firm had had ample opportunity for 
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Commissioner under section 66 (2) that he should draw 
up a case and refer it with his opinion thereon ‘to the: 
High Court in respect inter alia of the following ques- 


tions: of law which he alleged aroseé out of the Assistant 


Commissioner’s order passed under section ‘3h, vf a 
: Whether, considering all.the circumstances of the} case, the 


‘petitioner was ‘prevented. ‘by sufficient cauge from producing the 


Shan States. accounts ; and. whether ° the: ‘officer was eiihed in 
making. the assessment under: section 23 (4).” 5 


The. Commissioner granted the said application, and. 


referred the first question for the decision of the High 
Court under section 66, sub-section (2), in the following 
-- form: Was | the: discretion given by’ section 27 


oneay exercised in. this: case?’ It, is this. teférence 


- which: we are invited to consider a Civil Reference 


No, 15 of 1950, =" - * eS 
Now, as: at present atinined: we should: nce be. 
siepdest to assent to the view that the question of law 


' which arose. out of the order of the Assistant Com- 


missioner was propounded in the proper form. In our . 


opinion the sole question of law which could arise ‘out. . 


of the order of the Assistant Commissioner of the 28th 


-of March 1930 was : — 


“Was there any evidence upon which the a Aadistit Cofninias . 


sioner could find that there was no sufficient ‘cause preventing the 


" assessee from producing the Shan States accounts on the 20th of . 


November 1929?” i 
‘Ifany question of law could arise seein ‘6 the view 

that we take) as to whether in arriving at that conclu-: 

sion the Assistant Commissioner properly exercised-the’ 


«discretion with which ‘he was invested, it is abundantly.” 
clear that ‘in passing the order of the 28th of March - 
1930 he exercised a thoroughly sound discretion in the: ~ 
matter, But i in our opinion it-is sufficient to dispose of": 
this reference that we should hold, as. we “do. hold, that” 

there was: ample. evidence upon ‘which: the ‘Assistant: p, 
Commissioner could have arrived ‘at. the conclusion set: 
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out in the order of the 28th of March 1930, Indeed, 1930 


the learned advocate for the assessee frankly and Se 
SION. 12) 


properly conceded that there was evidence to justify ixcome-rax, 
the order that the Assistant Commissioner then passed. , BUR“ 


In these circumstances no question of law arises, and AK RELA. 
we answer the reference in that sense. The assessee — Fiem. 
upon whose application the reference has been made 
must pay the costs of the Commissioner, the advocate’s 
fee being assessed at 10 gold mohurs. . 


INCOME-TAX APPLICATION. 
Batore Sir Arthur Page, Kt. K.C., Chief Justice, Mr. Justice. Das and. 
Mr. Justice Maung Ba, — 


AKRP.LA. CHETTYAR FIRM 
THE COMMISSIONER OF P INCOME.-TAX, BURMA, 


Income-tax ‘Act ee of 1922) S. . Reference. to High Court_—Atpeltate.- 
__ order under +. 31 or 32-—Reference.. limited to ‘qiestions of law ‘orising 

out af order, . 

8, 66 (2) of the ftometee, Act provides for a reference’ to the 
(gh Gourt of, any question of law arising out of an | order made pur- 
, of the Act: 
snes appealed to the. Assistant Goenutestoner againat’ 

or under aection ahs refusing ‘to cancel” 


1930 
Dec. 17, 












cing his accounts : 
“the. assessee “had 


ly question ie foie ‘that can arise. is whee? thes 
tpon which the Asssistant Commissioner ‘could -have based 
8 order, and the question whether the assessinent’ as: made. was.. valid 
‘Wag net a question of law that could . arise ‘out of” the order . of the’ 
Atuistant Commissioner. ’ 


‘Daniel for the assessee. tm 4 a 
4. Eggar (Government Advocate). ae the et FC 
_ Pace, CJ., Das ann Maunc Ba, JJ.—In ° Civil 
Miscellaneous Application No. 129 of 1930-the same 
assessee in the circumstances’ which we have stated. 
ul Civil Miscellaneous Application No. 129 of. 1930. ; 
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in the order that has.been: passed in Civil Reference | 
No. 15 of 1930, applied .to the Commissioner of 
Income- tax” ander section 66,..stib- section (2), that he 
should state a case for the decision of the High Court 
with respect to the following further. questions. of law - 
which he contended arose. out of the order of the 
Assistant Commissioner of the 28th of March: 1930 :—. 
(a), Whether the officer ‘was justified in declining to examine * 
the Rangoon accounts at all because the Shan States accounts 
were not : produced,’ considering the independent character of 
the two-branches. __ a) 
(b) Whether an asseeninaat of Rs. 1 20, 000: by a mere com- 
putation and without details -when the. assessee showed a loss | 
is a best of judgment assessment under section. 23 - (4). of the z 
Act, or on the other hand, SoneHieriNe bid reasoning’ “of the we 
officer, a penal. assessment,’ 
- The. Commissioner. refused: ‘to. ile a case ‘under 
section 66 (2) in respect of either of these ques-.— 
tions. The grounds upon which the Commissioner 
based his refusal were as follows':—. ~ 
“ Section 66 (2) provides for a. referemce to the High Caatt 
of any question of law arising out of an order. under section 31 or 
32, t.é., an appellate order, The. second and third | _questions 
reproduced above do not arise out of the Assistant: Commis- 
sioner’s appellate order, dated the 28th’ March 1930, In fact’ ~ 
the second question was not raised in the. appellate proceedings - 
at all. The third. question cannot, and in fact does not, arise 


from the appellate’ order, since the assessment. having been 


made under section 23 (4), there is no appeal against the 
assessment as such, vide the proviso to section 30 (1) of. the 
Act.’ Thus neither of these two questions can form the subject 
of. a eiitenice under section 66 (2) of the Act.” 

In these circumstances the assessee has applied 
to the High Court under section 66 (3) for an’ order 
requiring the Commissioner to state a case in respéct 
of the two questions of law ‘sét .out above, and to 
refer them for decision’ to the’ ‘High Court. 

“In our opinion the' application. is wholly miscoh. 
tenved, and must be dismissed.’ 


° 
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As was stated in the order that was passed in 4938 
Civil Reference No. 15 of 1930 the only question of AK.R.P L.A. 
law that could arise out of the order of the Assis- ae 
tant Commissioner of the 28th of March 1930 was yup Gomis: 


whether there was any evidence upon which the ,S!OSER or 


, Gg ze INCOME-TAX,- 
Ass'stant Commissioner could base his order of the — tukma. 
28th of March 1930. Pace, CJ, 

The order of the 28th of March 1930 was made PAS AN? | 


in an appeal under section 30.(1) from a refusal of 34 JI 
the Income-tax Officer under section 27! to cancel 
the assessment and proceed with a fresh assessment 
upon the ground that he was not satisfied that there 
_Was sufficient cause shown by the assessee prevent- 

Ing him from producting the Shan States accounts 
. pursuant to the notice duly served.on him in that 
gbellalf uuder section 22 (4). In such an appeal the 
balestion. whether the assessment was properly madé 

pr not was immaterial, and it was equally immaterial 
whether the ena, which sea! was served 








sherv 

four opinion this spplieatok is rrlseadceved 
“must be dismissed with costs. -We assess thé.. 
Jeate’s fee at five gold mohurs. 
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INCOME-TAX REFERENCE.. 


’ Before Sir Arthur Page, Kt., K. C. , Chief Justice, Mr. Justice Das, and 
Mr. Justice Maung Ba... ° - 
- COMMISSIONER OF INCOME- TAX; “BURMA 
v. 
T.S.T.S. CHETTYAR FIRM. 


: Tncnetas ae (XI of 1922) Ss. ' 34—Assessment itmiled to income _ escaping 


« 


. assessment. 

Under" "S34 of the Income-tax. Act, the Income-tax. Officer is authorised to 
‘assess only the i income, profits or ‘gains ‘of an assessee ‘chargeable: to income- 
tax that have-escaped assessment, and ..is not bound to ascertain-de novo thes 


whole assessable income of the asSessee, 
_A, Eggar-(Government Advocate) for.the. Crown.: 
* Foucar for the Assessee.. 
.Pace, C.J.. Das anp Mauna eBa, ‘JJ.— —Under 


section 66. 2) of the Income-tax Act (XL of 1922) the 


Commissioner of Income-tax, Burma, on the_ applica- 
tion of ‘thé assessee, has referred to’ the High Court. 
two questions. of law which it is alleged arise out of. 
the order of the Assistant Commissioner. of the 13th — 
of May 1930. The first question that’has- been. 
referred is not pressed and need. not» further be 
considered. The second question is :— — 6 
~ “Whether. it was not incumbent upon the. Income- tax: Officer 
in his proceedings: under section 34 to ascertain the whole assess-. 
‘able income of the assessee, and then further to ascertain. whether 
some portion of such i income had or had not escaped assessment.” 
The material facts are few and. simple. The 
assessee,. which is an undivided: -Hindu- family . 
carrying on ‘moneylending: and . other business, itt: 
Burma. and Madras, was assessed: to. income-tax - for” 
the “year 1927-28 in respect of: the. businéss. which. . 
the assessee ‘carries on. in. Rangoon, | Mandalay, ‘Pegu. : 
and: Kywegyan. . The assessee: failed: to produce: the. 
accounts for the Mandalay: and- Kywegyan branches. 





-* Civil Reference No. 19 of. 1930, 
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pursuant to a notice duly served upon him in that 
behalf ; and the Income-tax Officer proceeded to 
assess the income, profits and gains of the assessee to 
the best of his judgment under section 23 (4). The 
assessee then applied to the Income-tax Officer under 
under section 27 that he should cancel the assessment 
and proceed to re-assess the income of the assessee, 
The application was refused. The refusal of the 
Income-tax Officer to re-open the assessment was 
, affirmed by the Assistant Commissioner under section 
ak “An application in. revision under section 33. also 
was dismissed, a 
«Now, in the course of the assessment, that the 
“Tneome-tax Officer had made-under section 23. (4) he 























rowed and used for the purpose of his business. 
dquently thé Income-tax Officer, suspecting that 
ieular investment upon which interest amount- 
wale sum of Rs, 14,872 had been allowed as 


ite. upon the 
of requiring him to 


y 
owing the amount of interest paid on the 
jt in the books of the Mandalay business. 
Assistant Commissioner found that -in the 


jedi and returned a form “‘ 








3 


allowed a deduction from the assessable income: 
‘alm of Rs. 14,872, upon the footing that that sum’ 
ented intetest upon capital which the. assessee 


ment was not.. borrowed 
-assessee, on. 


of the receipt of the 


fof the negotiations which took place in respect. 
@ notice one of the members of the family ~ 
* income was liable to assessment had duly 
stating that the amount. 
nterest might be ascertained from, the- Income-tax _ 
‘Offictr, Mandalay, and assessed.” In due course: the: 
Tncome- tax Officer, purporting to act. under section 


29 


£930 - 
CoMMIS- 
SIONER OF . 
INCOME-TAX, 
BURMA 
v. 
T.S.TS, 
CHETTYAR 
FIRM. 
PacE, C.J, 
Das AND 
MAUNG 
Ba, JJ. 


30 INDIAN LAW REPORTS. — [Vou. IX 


an * 34. proceeded to make an assessment with respect to 


fous this sum of Rs. 14,872 upon the footing that it 
Income-rax, represented income, profits or gains. chargeable to 
BURMA 
v. income-tax, and which had escaped assessment. for 
eee the year 1927- 28. The ‘assessee. thereupon appealed. 
Firw. "- to the Assistant Commissioner against this additional 


sac CI. assessment, but on the 13th of May 1930. the 
Mauxe Assistant Commissioner confirmed the assessment and: 
Ba, dismissed the appeal. The question of law that falls 
for consideration on this referencé arose out of: the: 
‘Assistant Commissioner’s order of the 13th of “May. 

1930. 

- For the purpose in ‘hand’ we proceed 1 upon: the” 

ee that in fact the Incomé-tax Officer in making. 
his assessment under section 23 (4) did allow as a 
deduction in favour. of the _assessee this’ sum * of 

Rs. 14,872 ; that the deduction was improperly made; 

that this sum represented income chargeable to 
income-tax that had escaped assessment ; and that the 
-assessee admitted that this sum was ‘Hable to..be- 
assessed under section 34 of. the Act. In those 
circumstances the assessee contends that it — was 
incumbent upon the Income-tax Officer,. before he. 
proceeded to assess this sum of Rs. 14, 872° under. 
section 34, to reopen the assessment as a whole,..and™ 
ascertain de novo the whole _assessable-1 ‘Imcome of the” 


° 


assessee. 
We are of opinion in the Cee ee obtaining 


in the: present case that the Income- tax Officer. not — 
only would not have been. justified in so doing, but 
that if- he had-adopted. the. course which the’assessee . 
urges that ‘he should. have taken: he. would: not have © ; 
béen complying with , the. Provisions of section $4. 
Section 34 runs as follows : i. 
“If for any reason income,’ * profits” or: ‘gains ‘éhargedbis to , 
income-tax has’ escaped assessment’ in any ‘Year ° or. has been.» 


Vot. IX] | RANGOON SERIES. 


assessed at too low a rate, the Income-tax';Officer may, at any 
time within one year of the end of that year, serve on the person 
liable to pay tax on such income, profits or gains, or, in the case of 
a Company, on the principal officer thereof, a notice containing 
all or any of the requirements which may be included in a notice 
under sub-section (2) of section 22, and may proceed to assess or 
tC-ussess such income, profits or gains, and the provisions of this 
Act shall, so far as may be, apply accordingly as if the notice 
were it notice issued under that sub-section.” 


lth our opinion it. is clear beyond doubt? or 
_¢onlyoversy that the income, profits or. gains which 
he Income-tax Officer is authorised and bound to 









Aeon tax that had escaped assessment 


: : negative. The assessee must pay 
ix ie. ‘Government Advocate’s fee, 10 gold mohurs.. - 


FULL BENCH (CIVIL). . 


Revere Sir Arthur Page, Kt, Chief Iustice, Mr. Justice Nerang Ba sea 
= Mr. Justice Baguley, : 


MAUNG PO MyIT: 






Nyinlters PritetitemClanae {Seodiwuis ce of single Fodge in sccorid appeal—Order on 
applicition arising out of decree—Order reversed on review—Leave - = 
3) Apheal against review order, whether necessary. 

A xingle Judge of the High Court sitting in second appeal passed a decree 
dn fayour.of the plaintiff for specific performance of a contract: for sale of land 
Oh conddlon that the plaintiff paid into court a certain sum’‘of money by'a 
Gerlaln date, Subsequently on plaintiff's application, another Judge 





of the High Court extended the time for payment, but at the instance. 


at the respondent on review set aside the order for extension, of time 
and dismissed the suit on the ground that the plaintiff had not deposited the 
Money in time. Plaintiff appealed under the cis Patent, but without 
obtaining leave from the Judge. - ne ra 

* Letters Patent Appeal No. 6 of 1930 arising out of Civil Second Appeal 
No. 3 of aes and Civil Miscellaneous Appeal No. 27 of 1930. 


yeas Uncler section 34: if the income, profits or gains 


We answer the question of law. 
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Held that’the order was a judgment ‘within’ the meaning of Clause 13 of the 
Letters Patent, and an appeal from. it lay eae baa the leave’ of the Judge who- 
pe the judgment. : 

_K. Cy Bose for the spree 
P. B. Sen for the noon 


PAGE, CJ.—In my - opinion this appeal © is 
misconceived. The. appellant was the plaintiff in a 


suit and claimed: specific performance of a contract: 
for. the sale of land. In the Subdivisional Coust’ of 
-Basséin: the suit was dismissed, and the appellant 
preferred an appeal to the District Court of Bassein.. 


The -appeal failed. | The appellant then:. presented 
a second appeal to the High Court, and by an order’ 
of Maung Ba; J., the decrees of the Lower Courts 
were set-aside and a decree passed in favour of the : 
appellant under which, inter alia, the appellant was — 
directed to deposit “in the said Subdivisional Court 


‘within one month Rs. 1,300, less costs awarded in | 
his favour.” 


Now, this decree’ was passed by Maung Ba, J., on 
the 8th of May, 1929. The appellant, however,. 
failed to deposit the sum as directed by the decree, 
but paid. it into Court on the 3rd of July, 1929. On 


‘the 12th of August the appellant applied - for an 


order extending the time within which he might be 
at liberty to deposit this sum. On the 25th of” 
November, 1929, Das, J., granted the appellant's: 
application, amd extended: the time within which he: 
would, be entitled to déposit this sum pursuant - ee 
the decree. On the 11th of. February. 1930, an 2 
application was made by the respondent for a review 
of the order. of the 25th of November, 1929,. and on: . 
the 18th of March ; 1930, . for the reasons’ stated itt ; 
the order, Das, es allowed’. the: application, set ‘aside’ - 
the order of the 25th. November,. 1929;. and: ordered: 
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that “as the plaintiff has not deposited the 
money in time, his suit will stand dismissed with 
costs,” 
From the order of Das, f., of the 18th of March 
1930, the applicant has brought the present appeal. 
No application was made to Das, J., for leave to 
appeal from this order under clause 13 of the 
V.ctters Patent of the Hight Court, 1922. The 
‘learned advocate on behalf of the appellant, however, 
‘contends that in the circumstances obtaining in the 
preSent case no leave to appeal was necessary, and 
that a right of appeal from the said order lay under 
Clause 13 of the Letters Patent. 


s Now, the learned Advocate for the appellant. 


“eonceded that the order of Das, J., from which. the 


‘present appeal is*brought was a “ Judgment” within . 
the meaning ofethat term in clause 13 of the Letters 


Patent. I then asked the learned advocate . whether 
he contended that it was a judgment made in the 
exercise of original jurisdiction, and he frankly and 
properly admitted that the judgment was not made 


do the exercise of original jurisdiction. I then asked 







ed advocate. if it was a judgment made in 


ted that it was. 


‘the order under appeal was “a judgment made in 


‘the exercise of appellate jurisdiction in respect of a. 
decree or order made in the exercise of. appellate _ 
‘jurisdiction by a Court subject to the. superintendence 


of ¢he High Court”—no appeal’ Jay . from’ - the. 
judgment without leave to appeal having: - been 


f appellate jurisdiction, and after some 


ose circumstances it is obvious that this 
‘appeal must fail. The District Court of Bassein’ is a. 
Court subject to the superintendence of the High’ Court, 
and the decree of the District Court was passed in 
the exercise of its appellate jurisdiction. Tf, therefore, 
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1930 granted by: Das, Te by whom the Biogas was 


Maune Po passed.” 
MyiIt 


on 


=f For these. reasons this appeal 3 is ' disinisced rit 
ae ee costs. 
Pace, CJ. MauNG. Ba, ae concur. 
BAGULEY, J.—I concur. 
APPELLATE CIVIL. 
Bajore Sir Arthur Page, Kt., : Chief Fustice and Mr. Justice ‘Mosely, 
”. ZOLLIKOFER & co, 
E “Dy 
1930. ; ‘O.A.0. KRM. CHETTYAR FIRM." 
Dec. i, 


: Probate and. “a den indetoaiion Act (V of 1881) Ss. 90 Mortgage be administrator: 
. without leave -of Court—Mortgage whether void Sr voidable—Bona fide- 
. mortgagse—-Restitutioi on avoidance. 


“A pibteane by an administrator without the leave of the Court is not void 
but voidable under s.:90 (4) of the Probate and Administration Act of 1881 at 
the instance of a person interested in the property.. The holder of a money 
decree against the estate cannot avoid the mortgage if it was bona fide effected’ 
for the purposes of the estate, unless he is prepared to make Beubaon to the 
mortgagee to the extent of the money advanced. ° ; 

‘The Eastern Mortgage and Agena Company, Limited v. Rebati Kumar 
Ray, 3 C.LJ. 260—referred to. 


‘Paget for the appellants. 
Jeejeebhoy for the respondents, 


Pace, CJ, and MoseLy, eae: ape must ‘be. 
dismissed. 

The facts lie within a. ‘narrow, compass. On ‘the: 
30th. September, ° 1920, one Afzal © Alli Naderally : 
mortgaged certain land. amounting to 15. _ acres, for: 
“Rs. 20,000 at He. per cent. per, annum _ interest. 16. a. 





ec *.Civit First: Appeal No. 243 of 1929 from the “judge st of has Sa. 
‘Side i in Civil Regular No: 243.o0f 1928." ae 
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Mrs. Villa. In September, 1921, Afzal Alli died, and 
in 1922 his -brother Macksed Ally Naderally obtained 
letters of administration to his estate as attorney of 
his wife and child. Afzal Alli was a guarantee broker 
of the appellant firm, and in 1923 and 1924 the 
appellant firm obtained money ‘decrees against the 
estate of Afzal Alli in one case for Rs. 15,000 and in 
the other for Rs. 21,000: On the 13th December, 
1924, Macksed Ally, as administrator of the estate of 
Afzal Alli, mortgaged the 15 acres which was the 
subject matter of Mrs. Villa's mortgage and in addi- 
tion a further 6 acres, in all 21 acres, to the 
‘respondent. for Rs,:25,000 at 13 per cent. per annum 
dnterest, In 1926 the appellant firm, in execution of. 


‘the two decrees that they had obtained against Afzal. 


“Alli, Attached ‘the: property in suit. In 1927 Macksed 
“Ally died. In May 1928 the respondent: brought a 
mortgage suit against the widow and daughter and 
guardian ad litem of the minor son of Afzal Alli to. 
recover what was due under the mortgage of 13th. 


December, 1924. The appellant. firm applied for and. 


obtained leave to be added as a party defendant to 
the suit before. trial. My learned . brother Das, des 
passed a decree in fayour of the plaintiff. 

_ It appears that Macksed Ally had failed to obtain 
the leave of the: Court prescribed in that behalf 
under section 90 of the Probate. and Administration 
Act (V of 1881); and by section 90 (4) it is provided 


that “A disposal of property by “an executor or. 
administrator in contravention of sub-section (2). or. 


sub-section (3), as the case may ‘be, is voidable at 


the instance of any: other person interested in the — 


property: Now, the learned Judge “held, in our 
Opinion correctly, that’ the mortgage in suit was not 


void* but voidable at the instance - ‘of any. person. 
other than Macksed Ally who was interested in the: 


35 


1930 
V. ZOLLIKO- 
FER & Co. 


v. 

O. A. O. K, 
R.M. 
CHETTYAR 
FIRM. | 


PacE, C.J. 
AND 
MosELy, J. 


36 


.. 1930 


V. ZoLuKo- 


FER & Co. 


va. 

QO. A. O. K. 
R.M. 
CHETTYAR 
Fre, 


PAGE, CJ. 


AND 


Mose cy, J. 


INDIAN LAW REPORTS, _{[Wot. IX 


: property. " ‘Under section 64 of the Indian Contract 


Act “where a party to.a voidable contract rescinds: 
it, he'shall, if he has received. any benefit thereunder 
from another party to such contract, restore such 


benefit, so far as may be, to the. person from whom. 
it was. received.’ Now, it-does not appear to be 


clear from the judgment of the learned Judge whether 


a intended to hold that the appellaiit firm were 


“parties” within section 64 of the Contract Act. 


‘In our opinion, they were not; but the first question 


which fal to be delennined - is whether in the 
circumstai®es. obtaining in this case the appellant 
firm were persons ‘interested in. the property .. within 
section 90 (4) of the Probate and Administration. Act, 
and as such entitled to avoid the ,contract ; and, iN 





‘sons entitled to redeem the mortgage within sectio 

‘91, sub- section (6) of the Transfer of Property A 

and for the purposes of this case, but without finally 
determining the question, we may assume thyé th 
appellant firm were persons who were interes¥ed in 
the property within section 90, sub-section (4), of the 
Probate and Administration - Act, and, as such, 
entitled to avoid the mortgage. The main question. 


sd, upon what terms. The appellant firm — to 





‘to be determined in this case, upon the assumption 


that the appellant firm- were. entitled to avoid the 
mortgage, is whether they were entitled to do so 
with or without making restitution to:: the -mort- 
gagees to. the extent ‘to which the mortgagees 


‘had bona fide advanced: money to the -mortgagor.’ 


‘Now, the. defendants, other than the appellant. firm, 
could only avoid the mortgage if they complied with 
the provisions of section 64 of the Contract Act. 
“This they have not done,,; and, “inasmuch as ‘the moit-- 
‘gage was executed in’ 1924 and. no steps to avoid 
the . mortgage were. taken’. by or. on’ behalf of :the. 


Vout. IX] ~ | RANGOON SERIES. 


representatives of the estate of - Afzal Alli before’ 


the suit was filed, in our opinion, it was too late 
for the representatives of the estate of Afzal Alli 


to seek to avoid the mortgage for the first time by 


their written statement in the suit. Now, it would 
be an anomalous and strange situation if an unsecured 
judgment-creditor of 4 mortgagor was able to avoid a 
mortgage which did not comply with the provisions 
of section 90 (3) of the Probate and Administration 
Act upon more favourable terms than the mortgagor 
himself, and Mr. Paget, who argued his case exhaust- 


tively and fairly on behalf of his clients, did not. 


contend that it was open to the appellant firm to 
avoid the mortgage out of hand and without sub- 
mitting to such equitable terms as the Court. might, 
in the circumstances, deem fit to impose. Now, what 
are these terms? Mr. Paget urged upon the: authority 
of Butler v. Rice (1), that the proper course for the 
Court to take in the present case would be to dis- 
miss the suit as against his clients, but to declare 







bce ie 1920, This is not*a, case, 


‘plaintiff's mortgage upon the technical ground that 
the. necessary sanction had not been obtained. In 
the circumstances of this case wé are of opinion that 


the right course for the Court to take is to hold that 
the appellant’ firm ought either to make restitutioa 


ae 


(1) (1910) 2 Ch. Div. 277. 


‘that the respondent was entitled to be subrogated to. 
i hts which Mrs, Villa possessed under. the. 


mortgage. with the fotentin eis of standing in 
‘the shoes of the original mortgagee.. The question. 
in the present case is whether, and if so upon what 
sterms, the appellant firm is entitled to avoid the. 
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to the ‘fespondent to the extent to hich the respon- 


dent -has boria fide advanced the money for the’ 
benefit of the estate as a condition precedent to 
avoiding the mortgage, or that the respondent should 
be allowed to enforce his mortgage against the. estate. 

[See The Eastern Mortgage and Agency Company, 
Limited v. Rebati. Kumar Ray. (1)]. As between. the 
respondent and the defendants who are heirs of Afzal 
Alli the mortgage stands good. They have no defence. 
to this suit. The position now taken up by the 
appellant firm is. this: that they do not’ desire, .and. 
are unable, to make restitution.to the respondent to 


the extent to.which the. respondent. has advanced, 
money bona. fide to thé mortgagors; and the’ order, 


therefore, which we pass. is. that, while it has been. 


unnecessary to determine whether the grounds upon 


which the learned Judge passed the decree’ were 
correct or not; the decree passed in favour of. the: 


respondent at the trial was. the right order for the. 


learned: Judge to make, and the. appeal is dismissed 
with costs. 





(1) 3 Cal. L.J: 260. 
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‘APPELLATE CIVIL. 


Before Mr. Justice Carr and Mr. Justice Cunliffe. 


LALJEE JESANG 


v. 
CHANDER BHAN SHUKUL.* 


Pending Suit—Arbitration without order of Court—Award whether a Compro- 
misc—Decree in terms of the award—Civil Procedure Code (Act V of 1908) 
S. 89, O. 23, R. 3. ; 

Where parties to a pending suit refer their disputes to arbitration without 
the intervention. of the Court, and an award is made, such an award is a 
comproinise wilhin the meaning of Order 23, Rule 3 of the Civil Procedure 
Cade. ‘and can be recorded and confirmed in the terms of a decree. The words 

“any other law for the time being in force” in S. 89 of the Code, refer to the 
provisions of O, 23, Rule 3, 


Chanbasappa v. Basalingayya, LL.R. 51 Bom. 908; In re the Guardian. 
Assuragice Company, 1917, 1 Ch. Div. 442; The Mercantile Investment Company - 


v. The International Company of Mexico (1893) C.A. 1 Ch. 484; Milesv. Thé 
New Zealand Alford Estate Company, C.A. 32 Ch. Div. 266—referred to. : 

Amar Chand v. Banwari Lall, 1L.R. 49 Cal. 608; The Dekari Tea 
~ Company v. The Indian General Steam Navigation Company, 25 C.W.N. 127— 
dissented front. 


Halkar for the appellant. | 
kG, ue for the Fespontient, 


Cuma tot he point of law in this appeal, and 
iti is the-sole point raised, may be stated as follows :— 
“Where parties to a suit engage’ in, arbittation without an 
order of the Court, can the award in that arbitration be confirmed 
‘in the terms of a decree?” 
As far asI know this question. is res integra. in 
Burma. I can find no decision of this Court, or of- the 


late Chief Court, dealing with the prc blem,. There is 
also so much divergence of judicial opinion in India on 
the question that it seems to mé that.no useful purpose. 
would-be served by examining in detail all, the, conflict- 


ing decisions. 


—-~ 
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In the Court below, the learned Judge decided the 


' pornt in. the affirmative; but he gave no detailed 


reasons for so doing. Apparently the. Notes in 
Mr. Mulla’s Edition of the Code of ‘Civil Procedure 
appended to Order XXII, Rule 3, were quoted-to: him. 
His decision appears to have been based on the 
numerical majority of the opinions a a in the 


different Indian High Courts.. 


I propose, therefore, to examine those enactments 
which deal. with Arbitration as far as the statutory law 
in. British India is concerned. 

- The Indian Arbitration Act of 1899 does not, I 
think, touch the question at all. It isa close copy of 


_the English: Act and deals only with those. Arbitrations 


initiated by agreement between ‘parties who- are not in 
litigation before the Courts, 

_. There are a number of decisions to this effect ; and, . 
having regard to the wording of section 2 of the Act, it 
seems impossible that any other view could be 
taken, é at 

In my view, therefore, we are not concerned - with-. 
the controlling provisions of the Indian Arbitration Act 


iN appeal before us. 


Section 89 of the Code Civil Procedure, under the 
heading of * a acid Proceedings Arbitration,’ ’" runs as 
follows :— 

’ “Save in so far as is ; otherness pr vied by the Indiari avian : 
tion Act, 1899, or by any other law for the time being in force, all 
references to ar bitration, whether by an order ina suit or other- 


wise, and all proceedings. thereunder, shall be governed by the. ° 


provisions contained i in the Second Schedule.” 
The first clause of Schedule II to the Code: of. Civil 
Procedure i is in these terms :— 


“Where in any suit all the parties interested agreé that any” 
matter i in difference between them’ shall be referred to arbitration, 


they. may, at any time before judgment is pronounced, apply to the: . 
‘Court for an order of reference.” 
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There arc 23 clauses to the Schedule. They deal 
strictly witht the manner of appointing the arbitrator and 
with the procedure which is to be followed with regard 

to. the arbitration itself. It seems clear, however, that 
the main part of the Schedule does not refer to Arbitra- 
tions initialed hy the parties themselves, although from 
Intide: TS onwards reference is made to the general 
forcement of awards commenced without the 
nm of the Court. 
eder XXIII, Rule 3, of the First Schedule of 
fd Rules, is in these words :— 
is praved to the satisfaction of the Court that a suit 
of in part by any lawful agreement. or 
@ defendant satisfies the plaintiff in respect 





























dar such agreement, compromise or satisfaction to be 
-ghall pass a decree in accordance therewith so far 
he suit,” 

ote, falls to be decided firstly with regard 
gtpretation of section 89 of the Civil Procedure 
ther the expression ‘‘any other law for the 


‘the Code; and secondly whether thé words 
‘eamient or compromise ” employed in 
inelude and indicate arbitration 


as been: argued tics us that an arbitration 
4g not a lawful agreement, nor is it a compromise 


‘g invited to say, can a disputed award be brought 
, that there can be no doubt that the word 


mpromisc ” in one sense does include an agreement 
ween two or more persons for the ascertainment of 


the test of the application of the word “ compromise ” 


Any, part of the subject matter of the suit, the 


ig in force’ refers to the Rules and Orders’ 


Epatisfaction between the parties to a suit. ‘Still less.. 


ny of the above three categories? I think, how-. 


ig logal rights provided there is some controversy. 
étween them. It has been decided i in England that 
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in this regard i is the existence of a real dispute, ora 
substantial difficulty between those who require the 
composition of their differences. See the judgments in 
The Mercantile Investment and General Trust Company 
v. The International Company of Mexico (1) Miles v. 
The New Zeaiand Alford Estate Company. (2), and 
In re the Guardian Assurance Compuny (3). ° — 

In the case of Chanbasappa v. Basalingayya (4), an 


‘unanimous decision of the Full Bench, Amberson 


Martin, C.J., in this connection, quoted. the date 
Mr. Justice Story’s work on Equity Jurisprudence, 
where one ats the legal . -definitions Oke the york 
“ compromise ” is stated to be 

“ arbitration called compromise, a mode of terminating con-. 


“troversies much favoured in the civil law.” 


This is, of course, an American Jurist’s - defiftition 
and fransiation of fhe Latin word “ a 
well known to Roman Law. 

The learned Chief Justice i in the same case pote 
Ainsworth’s Latin English Dictionary in support of this 
view, where a reference is made to Cicero for his use of 
the word in the same sense. 

_. In the same case also Blackwell, i ., Made reference 
to Murray’s English Dictionary, where the word 
compromise is said to bear inter alia the following two-. 
meanings : (a). a joint promise or agreement made by. 
contending parties to abide by the decision of an 
arbiter or referee; (6) the settlement or arrangement. 
made by an arbiter between ari deat parties : 
arbitration. ' 
‘Turning to. the sition whether the words’ ‘ ‘any : 
other law: for the time being in force” contained in 
‘section 89 of the Code’ can refer to a ‘rule or order 


under the Code, it seems to. me that, having regard to: 

So 

- (1) C.A. (£893) 1 Ch. 484... (2) C.A. 32 Ch. Div. 266.9 
_ (3) (1917) 1 Ch. Div. 442. © / - (4) (1927) LL.R, 51 Bom. 908, 


QO 
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the state of arbitration law in British India, the words 
must refer, and refer only, to Order XXIII, Rule 3. I 
know of no other law to which these words could 
possibly be appropriate. 

If, then, these two points of view with reference to 
the interpretation of section 89 and of Order XXIII, 
Rule 3, are correct, the answer to the question before 
us must be in the affirmative, and the Court can 


confirm the award between the parties here in the terms 


, Of a decree. 

) The judicial opinion of the Catesttis High Court is 
ewever,.con/ra. and would answer the proposed 
the negiitive. This attitude is based on two 
of Rankin, C.J., delivered on the Original 







“othe cases in question—Zhe Dekari Tea Company v. 
The Indian General Steam Navigation Company (1), 
and Amar Chand Chamaria v. Banwari Lall Rakshit 


and others (2) the learned Chief Justice appears to have: 
founded his decision upon what he describes as the. 


intention of the Legislature to provide a comprehensive 
@cheme in the Second Schedule of. the’ Code to deal 


arbitrations initiated between parties already in 







Es Ivy ouncil case of Ghulam Khan v.M uhammad 
Hassan (3), to support this opinion. .The passage 


in guestion quoted from the Iudgment of: Lord 


Macnaghten runs as follows :— 


Side pf the Courtewhen sitting asa Puisne Judge. In 


fore the Court. He adduced a passage in. 
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“Where parties to a litigation deine to refér to arbitestibd 7 


any nfatter in difference between them in a suit, in that-case all 


proceedings from first’ to last are under the supervision of the ; 


-‘Court.” 


With the greatest possible aoe I may note that 
this is a judicial interpretation, and a partial interpreta-... 


(1) ee 25 C.W.N. 127. * (2) (1922) LL.R. 49 Cal. 608. 
(3) (1902) LLL.R. 29 Cal. 167. ; 
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tion only, of Chapter XXXVII of the old Code. The 
_sections of that Chapter are not the same as the clauses. 
-contained'in the Second Schedule to’ the present Code,. 


either in material or, from an exact point of view, in 
principle. 

It seems to’ me, further, a straining. a language to: 
suppose that, because ‘certain proceedings between the 
parties have not been conducted under the direct. 
superintendence of the Court, the Court is precluded 


from confirming them: provided it is satisfied that, an 


equitable settlement or an h express intention to settle has. 


taken place. 


Quite apart from the ‘interpretation of the: language: 
used in Order-XXIII, Rule 3,1 should have thought 


also that the Court had an imbarent power to confirm: 


any reasonable agreement between the parties appearing 
before a 

' It may also .be’ observed that the language af the 
first clause to the Second Schedule of the. Code set out: 
earlier in thisjudgmentis permissive and not manda- 
tory; nevertheless. at page 612 of his judgment in. 
Amar Chand Chamaria v. Banwari Lall Rakshit 
and others (1), the Jearned Chief Justice uses these: 
words :— : 
as But ie is difficult to see whe coil: there is in the Seuawal 
Schedule saying or meaning that arbitration must be.done ina 
particular way if, according to some other law or principle, it: 
may still be done i in ahother.” 

I am. unable to. find the ward: must” in the: 


‘Schedule at all, and I think that this’ enlarged: view 
‘which the fearned Chief Judtice formed of the exact. 


meaning conveyed by the first clause to the Secon 


eee influenced his mind. rank ae 


In my opinion the. phrase ‘ shall be governed. by.” me 





_{t) (902)' TER 29 Cal. 167,, 
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indicate a complete prohibition to adopt a procedure 
outside that laid down in the following clauses which 
occur. 

Reading the Schedule asa whole, if seems to me 
that what is meant must be “if you arbitrate, your 
procedure should be as laid down”’. But this is a long 
- way from barring any ratification, by the Court of an 
arbitration conducted in a more informal manner. 

For these reasons I think the award here should be 
confirmed in the terms of a decree and according \y I 
-would dismiss the appeal. 


_-Carr, J.:—On one point I regret to differ from my 
learned brother. In my opinion the Indian Arbit- 
ration Act, 1899, ‘does apply. The preamble to’ that 
- Act shows that it relates to “arbitration by agreement 
without the intervention of a Court,”” and I can see 
nothing to withdraw the arbitration now in question 
from the scopé of that Act. 

This point, however, is: really immaterial, for on 
the facts, asset out in the judgment of learned judge 


of the. Original Side, I consider that the require- . 


ments of section 11 of the Act whave been fulfilled 


and the award has ‘been duly. brought before the. 


Court. 


On all other points I I agree aa the Fcioent of oe 


learned brother and concur in dismissing this appeal 
with costs. Advocate’s fees ten gold mohurs. _ 
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/Workmen’s. Compensation, Act: Reference. 


Before Sir Arthur Page, Kt., Chief Justice, M r. Justice Das and Mr. Justice 
» Maung Ba, 


IN THE MATTER OF MAUNG KYAN DECEASED.* 


Workmen's Compensation, Act (VIIL of 1923) s. 2 (1)\(d) “Brother” whether 


_ includes, half-brother—Construction of quasi-penal statute. 


: The.term “brother.” in. its primary sense.-means a brother of the whole 
blood, and it. is only, i in a secondary and.extended sense that the term is @eemed . 
to include a brother of the half blood. Whether, the term is. be taken i in its. 
primary or secondary sense depends in cach case upon. the context in which it. 
is found. - 

In the Workmen's Compensation. Act which is a quasi-penal statute, the- 
,tgrm “ minor, brother.” in s: 2-(1){d) of the. Act. means a. miner i liaais the 


. whole | blgod, and, does. not. include a minor half brother. 


In re Cozens (1903) 1 Ch, D. 138 ;, Grieves v. Raves, 10 Hare 8, _inre : 
Reed, 57 LJ. ‘Ch: 790—distinguished. ; 


Kyaw Din; for, the applicant. 


-PacE, C.J.:—This .is .a submission by  the- 
_Commissioner.., . for “Workmen's ‘Compensation, under: 
section at of the Workmen’s .Compensation ..Act 
(Act. VIII, of 1923), and the question . of Jaw _that. 
falls .for determination is whether the term » ‘ minor: 
brother.’ in section 2 { (1)(d) of the Act includes a Minor: 
hall, brother. Section 2 (1)(d) runs as follows :— — 

“ Dependant ” means any of. the following. relatives of a. 
deceased workman, namely, a wife, husband, . . parent, minor son, 
unmarried daughter, matried daughter who is a minor, . minor: 
brother or unmarried sister, and includes the minor children of.a. 
deceased son of the workman and, where no parent of the Workman. 
is alive, a paternal grand-parent. 

Under section 8 the Commissioner may apportion. 
the compensation payable in respect of a. workman 
whose injury has resulted in death among the depend- 
ants of the deceased workman as he thinks fit. 

* Civil Reference No. 20 of 1 1930. 
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In the present'case the only ’“ dependant ” of the® 
-deceased workman is his minor half brother Maung’ 
Kaung, the decéased and Maung Kaung being sons of ° 
the same mother but by different husbands. 

It has long been ‘settled in England that the term ~ 
‘brother’ in such documents asa gift or-will prima 
facie denotes not ‘only a brother of the whole blood, 
but also abrother of the half blood.’ Grieves -v. 
Rawley (1) ; In re Reed (2) and In re Cozens (3). Where 
the term ‘brother’ occurs in such documents it may 

be ‘assumed:‘that the writer of the document has: 
used the word ‘in “its ordinary and every day signifi- 
cation. In-: Griévesv. Rawley (1) the ‘question was: 
whether the daughter-of.a testator’s: half brother was 
-oné of: the testator’s ‘niecés.’. In‘ the‘: course -of ‘his 
judgment Sir Georfe Turner, Vice-Chancellor, observed: 
that it was contended that “ the : rélation’ of : brothet’ 
-and. sister’ subsists . only where ‘both’ the’ parties-are* 
-descénded ‘from the same father’ and. motlier, aiid: 
not where’ one ‘of. the - parties has ‘a ‘différént father: 
-or-a ‘different'mother.; and -it-is true that the diction- 
variés“so describe the'relation of brother and’ sister ; 
“but this- ‘argument appears to mé-to be open to two’: 
-objections ; in the first - place, it goés*to the” origin: 
-of® the ‘relation; for’ the purpose of defining .a Class . 
which is geriérally recognised and defined independent® 
-of its: origin ; and, ‘inthe’ second ‘ placé,’it assiimes- 
Ahat the meaning which is attributed * to the’ term* 
‘prother and“sister “in the dictionaries“is“the medning“ 
in‘ whjch: thé’ term’ is‘ ordinarily “used; atid “I *do‘ “not” 
think ‘this is the casé: I think that,’ in’ ‘gerieral -when''a* 
‘martspéaks: of his ‘brothers ‘and sisters, he‘ speaks’ of" 


théni not with referenée to the: Geéfinition of thé word in* 
the" dictionary, “but “asa: class," ‘stitiding in’ the sattie* 


: 0) ‘10 "Hare, “63; (2) ‘87 Law Journal’ oi. 796." 
(3) 1989 4 cH: YD.4138"" 
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relation to one or both of his parents ‘as he wienael 
stands in. Though not descended from the “same 
parents the parties are, as is said in the ‘“‘ Termes de la 


Ley” [p. 123, tit. Half-blood (Demy Sangue)], “ after a 


sort brothers, ” “brothers by the father’s side, ” 

“brothers by one mother ;” and however other’ ‘parties 
might describe them, or they designate themselves, if 
required to give a precise description of the nature sad 
degree of the relation subsisting between them, I'think 
that, in ordinary parlance, they would be called, and 
would call themselves, brothers and sisters.” ‘Phe 


learned Vice- Chancelfar accordingly held that. the 


child of a half brother of the testator was a niece of the . 
testator within the meaning of that term as used in the 
will (see also the Indian Succession Act, XXXIX of 
1925, section 43). I am not sure that I should: be 
prepared to go the whole way with thg learned Vice- 
Chancellor ; for in my_ experience, seks as it is, half 
Myathers-aie swont to describé~ eacn™ whan 28 belf. 
brothers and not as brothers. At the same time it may 
well be: that a man in ordinary parlance would refer to. 
his half brother's children as his nephews. and. niéces, 
and I am not disposed to question the conentupss 
of the actual decision in that case.. 
Now,:;, in. Murray’s new English Dictionary, ne 
signification of the word. brother is stated to be 
“properly, the son of the same parents, but often 
extended to include one who has either parent in 
common with another (more strictly called: half-brother 
or brother of the half blood,),” and in my opinion the 


term brother ‘in its primary sense means a brother of 
the whole blood, and it is only in a secondary and 


extended sense that the term is deemed to include a 
brother of the half blood. Whether the term is to be 
taken in its primary or secondary sense depends i in each 
case upon the context in which it.is found. 


VoL. IX] _ RANGOON SERIES. 


Now, in a quasi-penal statute such as the Work- 
men’s Compensation Act the provisions of the Act 
ought not to receive a benevolent or a strained inter- 
pretation in the interest of those who are made 
beneficiaries thereunder ; and in such an Act it usually 
' happens that the persons entitled to a share in the 
compensation awarded are described with particularity 
in the Act itself. This is the case alike in the English 
Workmen’s Compensation Act, 6 Edward VII, Ch. 58 
(now in consolidated form 15 and 16, George V, Ch. 84) 
and ia the Indian Workmen’s Compensation Act. In 
section 13 of the English Act (now section 41 of the 
Act of 1925) half brothers and half sisters are specifically 
included aniong the members of the family of the 
deceased workman who may be dependants, and the 
SeCHOR, runs as folfows :— 

‘“Membef of a family” means wife or husband, father, 
mother, grandfather, grandmother, step-father, step-mother, son, 
‘daughter, grandson, grand-daughter, step-son, step-daughter, 
‘brother, sister, half-brother, half-sister. 

In the later Indian Act, however, although. the 
“relatives” who are classed as “dependants” are 
precisely described, no- mention is made of half- 
brothers or half sisters. Itcannot be doubted, I think, 


sthat the Indian. Legislature when framing the Work- 


men’s Compensation Act for India were aware of the 


‘terms of the corresponding Act in England, and it may 


‘well be argued that in providing that “dependant ” 
should mean (not include) inter. alia “ minor 
brother,” the Legislature intended and: effected that the 


‘term: brother should be used in its primary sense as 


denoting a brother of the whole blood, and deliberately 


excluded fromt -he “relatives” who were “depend-- 


ants,” brothers and sisters of the half blood, Further, 
under, the Indian Act the ‘ ‘ relatives ” ‘of the deceased 
‘workman who. are. described as “ dependants ” in 
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section 2 (1 (d): are treated ‘as “dependants” for the 

purpose of the . distribution of compensation under. 
section 8, whether or not they were dependant in: 
fact upon the earnings of the deceased workman; and 

where the Legislature has. described with care and 
precision the persons who shall be such “ depend- 
ants’ in my opinion the Courts in construing a quasi- 
penal statute such as the Workmen’s Compensation 
Act. would not be justified in placing such -an inter- 
pretation upon the terms used in section 2 (1)(d) as 
would increase the number of dependants by adding to- 
the “relatives ” of the deceased workman persons whom: 
the: Legislature appear shat to have excluded: 


from the category. 


If it be contended that, whatever may Be the® 
case among western people,..an- Oriental ordinarily” 
and naturally uses the word: “ brother ? as including a 
half-brother. the answer appears to be twofold :—  ~ 

(1) that:in-an- oriental country the word” 
“brother” in ordinary parlance is used to denote not” 
only brothers of the whole or’half blood but cousins 
and :even remote. relatives. Indeed,: I have: heard > 
it used" by one friend to another when they ‘stand® 
in close and affectionate: relationship to ‘each “other~ 
cand it cannot be that it would be right to interpret- the® 
‘word “‘ brother.” in section 2 (1)(d) of the Workmen’s ‘ 
‘Compensation Act- in such a sense, thereby sweéping = 
into the category of dependants a number of indis- 
-criminate persons: whom the Legislature could never-' 
have intended to be included . within that term as used * 
‘in‘section- 2(1) (d):;.and - ; 

: (2).:that if the word “brother” in its extended’ 
sense: is-“universally employed by orientals; that :is* 


ca matter which-we think the framers of the ‘Workmen’s < 


Compensation’ Act ‘must! have’ had in*mind}and“yet'in“: 
describing the«persons« who were'to be“ dependants ”’ 
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in section 2 (1)(d) the Legislature deliberately refrained 1950 
from including even half brothers and half sisters inthe Is THe 


MATTER OF 

category. elcrietr 
In submitting the question under consideration to ee 
the High Court the ‘Commissioner expressed the ein Gi 


opinion that “minor brother” in section 2 (1)(d) did 
not include a minor half-brother, but proceeded to 
observe that there were “ strong reasons in equity why 
Maung Kaung -should receive the compensation.” 
‘That may or may not be so; but it. is a, matter with 
,which the Courts have no concern,-and I decline: to 
-express-an opinion upon the subject one way or the 
other. Hard cases make bad law and if half brothers 
.and -half .sisters ought tobe . included . among, .the 
“dependants” -of a deceased workman, «the remedy 
lies with the- Legislature and not with the Courts. L 
awould answer the. submission in, the..negative. 


“Das, J :-—I -agree. 


~ Maune Ba, ] :—I .agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, K.C., Chief Justice, and Mr. Justice Das. 


GNANAMANIKKAM AMMAL 
v. 


S. R. SAMSON.* 


Privy Council—Leave to appeal—Valualion of petilioner'’s claim—Civil 
Proceduré Code (Act V of 1908) S.110. 

To determine. the value prescribed by S. 110 of the Civil Procedute Code, 
the£Court has to consider what is the detriment to the person seeking to appeal 
to the Privy Council, and if that is less than Rs. 10,000, then, whatever - may’ 
be“the value of the property in suit, the case does not fulfil the requirements of 
the section, ; 

Where the value of the applicant 's share in a decree ecisting to certain 
property is less than Rs. 10,C00, though the value of the whole property itself 
exceeds that amount, leave to appeal to the Privy Souncil cannot beegranted. - 

Gosain Bhaunath Gir v. Bikari Lal, 4 Pat. LJ. 415— fullowed, 

Appala Raja v. Rangappa, 33 Mad. LJ. 481; Fein De Silvayv. De Silva, 
6 Bom. LR. 403; Lallubhai v. Bhimbkai, 1.L.R. 53; Bom. $523; Mirza Abid 
Husain v. Ahniad Husain, 26 Bom. L.R.731; Narimanv. Hasham Ismayal,. 
LL.R. 49 Bom. 149; Udoychand v. Guzdar, L.L.R. 52. Cal. 650— referred to. 

_ Lala Bhugwat v. Rai Pashupati Nath Bose, 10 Cal, W.N. 564—distinguished, 


Choudhury for the applicant. 
P. B. Sen for the respondent. 


Pace, C.J. and Das, J.—This an application for a. 
certificate granting leave to appeal to His Majesty in. 


Council. 


The present application arises out of a dethen 
embodying the terms of an award passed by the 
Cuddalore Court in Madras. That decree was. 
transferred to the District Court of Pyinniana in” 
Burma for execution. The present applicant applied 
for leave to execute the decree to the extent of her 
share in certain property awarded to her thereunder, 
and the execution proceedings are Civil “Execution 





* Civil Miscellaneous Application No. 183 of 1930 arising out of Civil First 
Appeal No. 94 of 1930. 


Vor. IX] _ .RANGOON SERIES, 


No. 19 “of 1929, In the- decree the value of. the 


applicant’s share was stated to be Rs. 7,348-5-4. 
The learned District Judge granted ‘to the applicant 
leave to’ execute the decree to that extent.. From 
that: order: an appeal was brought to! ‘the High Court, 
and the “High. Court reversed the order of the. 
District’ Judge, and refused to allow the applicant 
to exectite the decree, 

‘The applicant now applies for leave’ to: appeal to 
His’ Majesty-in’ Council. against. ‘the ‘order of ‘the High 
Court er ing the: order ‘of the District. Judge of 
Pyinmana: |” : 

In our opinion it is. abst tants “lear that - ‘the. 
value of the subject matter of the’ proceedings in. the 
‘District: Court was under Rs. 10,000, and’ that the 
‘amount , OF value of «the subject matter in. dispute on. 
appeal to His Mp in Council As) also: under 
Rs. £0,000; . 






; ' The. iccned” aifirocate. for’ the -appreaat’ “pain 
ete that the decree or ‘final order oni: appeal, 





involved, | directly: or indirectly, some:.claim Or ques-. 
i eae “to Or ‘respecting - property. of « Rs. 10,000. The 
f this contention | -was . that- the fotal value 

: | it «was decreed . that the’ 










is therefore,:. that: the.* final 
‘decree: or order sii involve some~ claim: or. question. 
“to or. aie Eepey, of the value OF ‘more: than 
Rs. 10,000... j 
“egIn our, ‘opinion fhe: Jaw. to: ‘he ‘applied is that 
hid os ‘by the © ‘Bombay High Court ‘in John 
Joseph . ‘Silva. Sr. wv. John : Joseph De Silva 
Je dy a Nariman: Rustomji Mehta v. Hasham. 
cha ae Valad wiper Khamisa @); 7 ‘and by the Patna 





" (8) (1904) 6 Bom, sk 403, 2} a 925) L.RV'49 aa 14,, 


haré:. was. mire than: 
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High Court in Gosain Bhaunath Gir v. Bihari Lal 
(1). In the latter case Dawson Miller, C.J., in the 
course of his judgment, observed : ‘‘ What one really 


has to look to-in all these -cases, in my opinion, is 


what is the detriment to the person seeking -to 
appeal to the Privy Council, and whatever may be 
the value of the property with respect to: which the 
claim is brought, if in fact ‘the total amount of 
the subject matter of the suit, so far as the appel- 
lant’s interest is concerned, is under Rs. = 10,000, 
then it seems to me that it does not come within 
the terms of the -séction”. Otherwise,- as pointed 
out by Jenkins, C.J. in De Silva v. De Silva (6, Bom. 
L.R. at page 406), “it. would follow that if the 
sole subject matter in dispute were. an easement. of 
trifling. value, - but affecting: property . worth. Rs. 


‘10 ‘000 or upwards. then a right to appeal? to His: 


Majesty in Council under - the Civil Procedure Code 
would exist. It appears to me that. this © would be 
giving to the words of ~ the section an operation ° 
that could not ~‘have.-been intended.” (See also 


Lallubhai- v. * Bhimbhai (2); Mirza Abid Husain 
Khan vy. Ahmad. Husain. (3); Appala. Raja ‘v.- 


Rangappa Naicker (4); Udoychand v. Guedar (5). 
Now, if this appeal, were allowed, and were success- 
ful, what would “be the position? In Civil Execution 


No. 19 of 1929 all that the applicant sought. was to. 
execute the decree to the extent of her sharé in the: 


property. That alone was the object of the applica- 
tion. In the execution proceedings no claim: was 


made to, and no question arose. respecting, “ ‘property ‘ 


- other than the interest of the applicant.in property 
_ ist had been decreed to ne and any. orders nie 


(a) 41919) « 4 Pat. A. 415. (2) pons. ss ers 
(3)° (1924):26" Bom..L.R. 731. " (4) 33°-Mad. LJ. 481. © 
(5) (4925) LL.R. 52 Cal.650. 
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might be passed in Civil Execution: No.-19 of 1929 
‘would not affect any other: property, or be binding 
‘upon the‘ other decree holders-in the suit who were 
mot parties to the application for execution. 

We were referred to a decision of the: Calcutta 
High Court in Lala Bhugwat Sahay-.and others 
-v. Rai Pashupatis Nath Bose and others (1). That 
was a case where partition of property valued at 
Rs. 30,000 was sought and decreed, and in the 
-circumstances of that case the Calcutta High Court 
held that although the value of the applicants’ interest 
-were only Rs. 4,000 the subject matter of the parti- 
tion suit taken as a whole was Rs. 30,000. In our 
opinion the facts of that case are very different from 


-those in the case which we are now: considering ;. 


and in our ‘opinion the true test to be applied is 


that laid down by Dawson Miller, Cys in - S Saee 


-Bhaunath Gir v. Bihari Lal €2). —- : 
The learned advocate for the ‘applicait ‘farther 


* contended that in any event. the order of the High’ 
‘Court from which he sought. to appeal was passed. 


cin.a case which.this High Court: ought to certify 


“was a fit one for. appeal to His Majesty” in’ Council: 


-under‘section 109 (c) of the Civil Procedure Code. 


‘In our opinion the circumstances of this ‘case do not’ 


‘bring it within section 109 (c). 


For: .these reasons’. the application must be 


-dismissed with costs, gold: mohurs. 





(a) (1906) 10 Cal. w. N. 564, eo : ~ (1919) 4 Pat LJ. 415. 
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APPELLATE CIVIL. 


 -Beforé Mr. Fate Cart v and Mr. Justice Caniipe. 


RAM RAGUBHIR LAE AND OTHERS 






THE UNITED REFINERIES (BURMA): LTD. 








. dion, * Ug ee ren eae ie aes 

Where a wvebiiael $: ise fo pay: the purchase money of Aninoveaule oS 
perty is set out in a registered’ conveyance ‘which is. accepted by. him, the- 
contract, can. be pepe as, embodied i in, the. SORE: even though | ita is not 








in all cases where the contract'is: in. ee and registeréd,. are Ne 
‘that there may an article. directly spelen, to hi class of . cohtract in 


Q 


' Apayji v. Mithantie: SBom. LR. 667 ; “Avuthala v. Haniewa, LL.R. 24 


‘Mad. 233 ; Debearain v. Rainsadhan, 17 C.W.N. 443 ; _Grish Chandra v. 
*Kunja Behari, 1.L.R. 35 Cal. 683 ;-Kotappa v. Vallur, LL:R. 3. Mad, 503 ; Triz 


Comdas v. Gopinathjin, 44. Ne A. 65—r¢ eferréd. to. 

Where a promisory note is. inadinissible in evidence, ‘as. Being ea duly” 
stamped, the plaintiff can still recover on the original consideration, if” set out: 
in the plaint as a cause of action. : i 

- Maung Kyi v. ‘Ma Ma Gale, 10 L.B.R. S4—rejerred to, 


N.-M. Cowasjee and J. C. Regt for the appelans 
-Foucar. for the: respondents. * a 





CARR, J—On, the 15th Peco 1924, thie sa 
tiff company, The United Refineries.” (Burnia), | Ltdsy 


‘entered into the agreement, Ex. -1; with ‘the ‘firm. of 
Kashi Visvanath .& Co., ‘of Calcutta, the. partners in. 
‘which were the Ist, 2nd and 5th defendant-appellants.. 
‘The plaintiff agreed to sell and. the’ defendants to buy 
a ‘complete oil refinery for a total. price ‘of. 54 lacs of 
Tupees. Earnest ‘was paid, in. the: form: ae 46, 000: 








¥¢ * Civil First Appeal No: 201! ‘of 1929. ftom the. Judameut: ‘of the Didi 
‘Court of. ‘Hanthawaddy i in Civil Regular: No. 1 of 1928; 
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worth of debentures of the “:Indo-Burma Oilfields 1930 
(1920), Ltd., and the manner in which the balance of the ake in 
price was to be paid was set out in detail in the ~ Taz 
agreement. This agreement was carried into effect pee 
by the execution on the 15th January, 1925, of the eth, 
conveyance, Ex. A, by the plaintiff company’ in favour (Burma), 


of the 3rd defendant, who was a nominee of Kashi —~ 
Visvanath & Co., and who accepted the terms of 
_ purchase as set out in the agreement. 

_ * One of those terms was that the last, two lacs of 
the consideration was to be paid three months after 
-Tegistration of the conveyance, and in pursuance of 
othis: Kashi Visvanath & Co., and. the purchaser, . the: 
“Std defendant, executed on the 15th January, 1925, 
‘@ Promissory ndte or hundi, payable in 90 days for 
the sum of two lacs of rupees. This fact is set out 
in the conveyance itself, Possession of the refitiery 
‘was given to the purchaser but the conveyance itself 
and: the other title-deeds of the property were left in 
‘the. custody of the plaintiff gompany.. 
In March, 1927, a company styled The. Thilwa’ 
‘Refineries (Burma), Ltd., was formed for the purpose 
pol acquiring. this. refinery from the’ 3rd defendant- 
“Appellent and of ‘working the refinery. The Memo- 
‘fandum and Articles of Association of this company - 
are Ex. 68 ; they were signed by the first two defen- 
dants and U Chit Hlaing, who were.the first directors. 
At a meeting of the company held ‘on’ the 8th-Sep- 
tember, 1927, U Chit Hlaing was appointed Managing _ 
‘Director for one year and Bhajanlal Varma was - 
appointed Manager on . probation for three months: 
(Ex, 58). : Te a i ae Sr ae 

On the 22nd September, 1927, this company ‘en-_ 
‘texed into the agreement Ex. 54; to purchase: the. 
refinery from. the: 3rd’ defendant-appellant for a price 
of nine lacs of rupees, Rupees 80,000 was paid then. 
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and the balance was -payable by instalments. The 


-conveyarice was to be executed when ‘the : full price 
-had been paid, but in the meantime the., purchasing | 


company was allowed the-use of the property. We. 
understand that a considerable sum has been paid 
under this agreement, but a balance still. remains. pay-. 


' able and no conveyance hasas yet | been executed. 


This company—The. Thilwa Refineries (Bouma, Lid 

is the 4th deferidant. 
The sum*of two lacs of rupées dué to the plain-. 

tiff company has not been paid and on the 20th March, 


1928, this: suit was. inStituted: for its. fécovery... ‘In the: 


first latiit the 5th defendant was: not joined’ ‘and. it? 
was only in an amended : plaint dated, the 5th | June 


1928, that he was’ added-as a defendant. ae 


. The plaint:in its first three. paragraphs sets out: 
briefly the facts as to the sale agreement and the: 


‘Conveyance.. Paragraph 4 sets out that in. pursuaticé: 


of the terms of thosé deeds the pro-note. for two lacs. 
was executed. ‘Paragraph 5 stated that the cotivey-. 
ance and other: title. deeds of the | property were 
deposited with © the plaintiff and ‘claims that this was. 


‘done with ’ the intention of creating an equitable: 


mortgage over: the property, = 

_ Paragraph. 5a was added by an amendnient of. 
the: plaint. on the 7th March, 1929, and runs as. 
follows :— 

“ Plaintiffs. submit that in ae everit they-2 are eeatiied to Claint: 


a veridat’s lien in’ respect of the: said property.” 


Paragraphs 6 and 7 claim that ‘when éritering fate. 


its. agreement to purchase the property: from the: 3d: 
defendant the 4th defendant oe. had - notice of 
the mortgage. 


“In. paragraph 9 ‘the: “plaints dains to ba ‘entitle 


‘a interest: on thé ‘sum: claimed, af the. “statutory ” 
‘fate. of 6 per. ceiit: per afinum, | 


Vor, IX]" | RANGOON SERIES. 


Paragraph 11 sets out that the cause of action ~ 


arose on the 15th January, 1925, when the promissory 
note was executed and the title dans were deposited 
with the plaintiff. 

The written statement of the first three defendants 
and that of the 5th defendant, filed at a later date, 
claim that the pro-note was not duly stamped and 


therefore is inadmissible in evidence and of no effect ; 
that this pro-note was executed as full payment of 
the consideration for the conveyance. They then set: 


out*a long story of previous dealings between the 
plaintiff company and*Kashi Visvanath & Co. (which 
seers to me almost entirely irrelevant) and of previous 
Suits in Calcutta between them. The only substan- 


tial contention that emerges from all this is that it: 
was agreed that tte defendants should have a right’ 
to set off against the two lacs in suit the amount’ of 
any decree that they might obtain in- ‘suit. No. 1586: 
of 1924 of the High Court of Calcutta, which was: 


then pending—and still is. 


With regard to this contention it may. be said now 
| . defendants entirely failed to establish it, and. 







been urged again in this appeal. 
ly the defence of the 4th defendant com- 


“gage claimed by the plaintiff. 


The written statements were not amended _aftet 
the addition of paragraph 5a to the plaint, but. in, 
fact the <efence here of the 4th - defendant was that’ 
‘it had: no notice of this lien, and .the defence of the. 
other defendants was that the plaintiff company had: 


abandoned its right to: its vendor’s charge. 
The plaint had been signéd by one. S. D. Behal. 


as a Difector of the plaintiff company. In March; a 
-1929, the defence raised a further :contention that 


Behal was not: competent to ‘sigh the plaint. 


any was that ithad no notice of the equitable mort- 
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On this contention the District. Judge found that 
any ‘defect in Behal’s appointment ‘as.a Director was 
cured by Section 86-of the. Indian Companies Act. 


‘He found also that the: pro-note was-in fact insuffi= 


ciently stamped and therefore inadmissible i in evidence. 
But he found that the plaintiff. company was entitled. 
to its charge as an unpaid vendor and: he concluded. 
his judgment. with the following ‘somewhat’ ambiguous 
order :—‘ There will. be a.detree in favour of. the 


plaintiffs with ‘costs declaring:that they have @ ven- 


dor’s lien over the property in suit for the sum, of 

Rs, 2,35,000 which still remains due.to them.” -. - 
The prayérs in the plaint had been for a 1 decree for— 
(i) Rs. 2,35,000. 7 

(ii) in default of payment, the ile ‘o the: Re- 
finery. ee 2 

(iii) for a personal decree against defendants 1, 

-2, 3 and 5 for any balance’ left after 

| eee the sale- priseeus of the - - Re- 

finery. 

It is not, I think, altogether surprising that the 
parties are not quite sure what the decree’ means. 
They have taken .precautions to. safeguard. them- 
selves. The defendants claim.in their appeal that a, 
personal decree ‘against them is time-barred and in 
another appeal, arising out of an order for sale ‘of 
the Refinery, which is now ‘pending, they are claim- 
ing that in fact the decree is pe dee SERN: and 
is not executable:.  ~ 
_ The plaintiff company. on i other hand. oe in 
its. cross- objection; ‘as amended, that if the decree is 
held to be merely declaratory it should be amended, 
and claims that it is %éntitled. toa personal. decree. 
against the’ defendants (except No. -4). . fe 

- Coming now to: the ‘questions: arising | on the. appeal 
and the. cross-objection I will deal with them seriatim.. 


Vou. IX] RANGOON SERIES. 


I. It is claimed by the appellants that Behal was 


not duly appointed as a Director of the plaintiff. 


company and had therefore no authority to sign the 
plaint or to carry on the suit and that the .suit was 
therefore incompetent. ; 
When this appeal first came wetere 3 us this was 
argued. asa preliminary question. We were of opinion 
that the learned District Judge had wrongly shut out 
-cross-examination as to facts relevant to this question, 
ared for that reason, by our order of the 12th F ebruary, 
, 1930, we remitted the case to the District Court for 
“ pouther evidence and for findings on certain issues. 
The present District Judge has gone. into thé 
question very thoroughly and, without committing 
myself to entir® agreement with everything he: has 
- said, I think that his conclusions are correct. There 
can, I think, be no doubt that Behal’s appointment 
-as a Director was from the outset irregular, and that 


the fact that Lenton, who appointed him as his: sub-. 


stitute, subsequently ceased to be a Director added to 
the irregularity of Behal’s position.. But I have no 







ied to act, as a Director, “I see no reason 
ood faith in. so acting and in signing 
int in. this suit. He was therefore a de acto 
“ Director and in my opinion his act in signing the 





» plaint is validated by section 86 of the Indian Com- 


panies Act. 
Jt has, however, been “ree for the. stipeltuats 


that ‘under the proviso to the. section Behal’s acts. 


‘since they first raised the question of his competence 


‘are not validated and that. therefore his acts in the 


further prosecution of the suit are invalid. In this 


connection Mr. Foucar, advocate for the plaintiff. 


company, has stated that he is appearing not for 


Behal alone, and under his sole instructions, but for: 


Behal was in fact appointed, and has ever 
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“the company itself. This strifes ine. as* “hardly in 


itself a sufficient statement, ‘but. ¥ do not think it 
necessary. further to consider. it,. In -my view te 


cannot bé said that the mere raising | “of a doubt as. 


to Behal’s position is enough to’ “show” (in the 


‘words of the proviso) that ” his” appointment - was: 


invalid.. The question having been raised in proceed-. 
ings before a Court Ido not think the- appointment. 
can be considered to be shown to be invalid until. 
the Court has .come to a definite decision on the: 
stibject. I do not regard the District Judge’ s finding. 


on the remitted. questions as a decision in this serise. : 


It is merely an éxpression of his opinion ~ “for the’ 
assistance of this Court, which now has séizin of the 
case. Thé result is that this judgment is thesfirst” 
definite decision as to the invalidity of the appoint 
ment. Thé District Court, in its origirial judgmerit, 
did not decide the question, the view taken by the 


Judge beitig that in view of section 86 it was imma-: 


tetial-whether the appointment was valid of not. 
I hold, therefore, that this objection fails. 


II. I have said above that the. District Judge found. 
that the promissory note was inadmissible in evidence: 
because it was not duly stamped, This decision is. 
uncontestably correct and has not been challenged. 
The. plaintiff company, however, claims that it is- 
entitled to a decree on the original consideration, 


‘The principle of this claim’ is not ‘contested and it: 


may be regarded as settled law that the plaintiff can. 
so Eecover on the original consideration [see M aung 


Kyi v. Ma Ma Gale (1)). But the appellants do contend. 


that the plaint was not’so,:framed as to disclose a. 
cause of action on the original: consideration and. that. 


therefore the. suit must fail. 





(4) 10 LBR: cae 
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The District Judge seems to have accepted part 
of this contention, for he says, on’ page 8 of his 
judgment: “ Before the plaintiffs could fall back on 
the original consideration they would have to amend 
their plaint,” which they had not done. Why, 
holding this view, he did not dismiss. the suit I 
cannol understand. There were only two possible 
causes of action—the original consideration and the 
‘pto-note. The second failed and if the suit was not 
‘80 framed as to disclose the first then no cause of 
action at all was disclosed. 

« T have no doubt that. the ‘plaint was “originally 
¢ rawn as one in a suit on a pro-note, but its suffis 
slency asa plaint op the original consideration seeiis 
me. tiddepend on whether it discloses a cause of 



















y of the pro-note. And in my opinion it satisfies 
test, though it would have simplifiéd matters had 


g, direct or indirect, to the promissory note 
clear statement that there is still owing 

mi of two lacs of rupees on 
fi Ys and that is 





axe over the refinery created by deposit of title 
ds, and in the alternative to have a charge ovet 


~The District Court found against them as to thé 
mortgage and it is argued that this decision was 
“wrong? I do not think it is tiecessaty to discuss thé 
evidence in detail. I agree with the District Judge 
in accepting Mr. Justice Das’s evidence that the deeds 


n on which the plaintiff can succeed. indepen: 


jaen amended, If we omit from thé plaint alf 


nder section 55 (4) (b), Transfer of Property Act:: 
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- were not deposited in order. to create a mortgage, but 


were merely left with’ the - plaintiff ‘tu prevent the 


defendants from dealing with the property batons ae 


had paid the balance of the price. | 

The District Court found for. the plaintiff on the 
question of their seller’s charge, and it is very strongly 
argued for the appellants that this is wrong’ and that 
plaintiff .must be deemed to. have relinquished ae 
charge. : eu 
I am unable to find any substantial. idenee ‘in 
ape of this contention. The first argument is that _ 


the fact that: payment of two lacs of rupees is ‘deferred, 
: though - it appears in. the, recital’ “of. the’. conveyance” 


does not appear in ‘its opétative part. I see nothing. 


vat all in. this argument j indeed tt could almost Be, 


operative clauses which begin = ‘that in consideration : 


of the aforesaid. ea ‘ 
- Next we are ee i the terms ‘of the second 


eile of. page 4 of the conveyance. .These are terms 
very usually employed in conveyances .and do 


not seem to. me to ey the ee ae put. 


forward. 


. Reliance .is also placed on “Exhibits . 2 (0 ), 2 (0) 
2 (p), G, 34 (at page 13). Also on Ex. 13, which. is 


“a plaint filed on this pro-note, . in’ Calcutta, by a 


Receiver appointed by the Court, in which no mention ~ 


is made of a charge on the property, and on Exhibit) © 


12, 25, 4 (page 3), 36 (A), 36 (B), and H. I,can.see . 
nothing in these documents: to suggest - that’ the 


. plaintiff’ company ever had any intention -of relin-... 


quishing its vendor's charge... They do perhaps. suggest 
that the company’s officers, had: somewhat hazy ideas — 


as to the. legal position: and that. very. likely. they 4% 
“were not aware of. the. existence ‘of the charge, but™ 


beyond that they’. do. mot go.. 


VoL. IX] «RANGOON. SERIES. 


"The mbt salient fact in this connection is that. 
deposed to by defendants’ own witness, Mr. Justice 
Das, that the deeds were deposited with the plaintiff 
in order to prevent the defendants from dealing with 
the property until they had paid the balance of the 
price. That fact seems to me’totally inconsistent with 
the claim that the plaintiff company relinquished its 
vendor’s charge. 

I hold, therefore, that the District Judge was right 
in finding that the plaintiff has a vendor’s lien over 
the refinery for the two lacs of rupees, with interest, 

IV. It is contended for the appellants that the 
plaintiff is debarred from enforcing its charge against 


the property in the hands of the 4th defendant - 


company. 


‘Reliance is placetl on the terms of section 55 (4) (b). 


-of the Transfer of Property Act, as it stood before the 


amending Act of 1929. As it then stood the sub-- 
section did not in terms give the vendor a charge on: 
the property in the hands of anyone but the buyer, 
But it had been held, rightly as I .think, that the 


vendor. could still follow the property into the hands 





OF a: transferee who had._ notice of the non- -payment of 





~ In view of the terms of the 4th defendant's agree- 
ment with the 3rd defendant (Ex. 54) it may be: 
doubted whether the 4th defendant has acquired any’ 


rights which could possibly affect the plaintiff's charge,. 
but I do not think it is necessary to pursue this: 
subject further, since I have no doubt that the 4th 


defendant company had notice of’ the Bon payraent, 


of the balance of the purchase money.- 
As J have said above the first directors -of thé 


4th. defendant company were the first and second. 
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defendants who were’ andioubtedly aware of the’ facts) 


and U Chit Hiaing. The. last named admits i in his 


evidence that he. was shown ‘only cepies of Ex. A 
(the conveyance) | and Ex. 1 (the agreement for. sale) 


‘and that he was told about the suits in Calcutta, and 


shown some papers .in ‘connection with them. ‘He 
says he did not consider it necessary to™ enquire as 
to the whereabouts of the original deeds and expressly 


admits knowing. that. two lacs out of the purchase 
“money was still owing to the plaintiff. This is clearly 
enough: .to establish notice to: the 4th ‘defendant. 


company. 


-T find. thetctore that fit is nothing to prevent 
the plaintiff company* from. enforcing: its charge. | . 
_ V. Is the plaintiff company: entitled. to ‘a ‘personal 
decree against any of the defendants ? °°: 

It is contended by the appellants that ih. regard: 


to a personal décree the: “suit. is “time-barred under, 


Article 111 of the Limitation ‘Act. The: laintiff- 
respondent claims that. the articlé applicable is 
and that the suit is well within time. ~ 

~The argument for. the appellants is. two- fold : 
first it is contended that since Article 111 is in its 


‘terms directly ‘applicable. the. suit must be “governed. 


by that article and cannot ‘be brought “under us 
general Article L1G;; ra 

This contention can. at: once be rejected. It is: 
now well ‘settled law that Article 116 applies, not 
merely to a suit for compensation for breach of con- 


tract in the narrower sense: of the word compensation 
‘but also to a suit for money payable. under : the. 


terms of the contract, and that it is applicable in all. 
cases in which the. contract is in writing and regis- 
tered, notwithstanding that there: may - be an. article 
diréctly applicable to the: ‘Class. of contract in question, 


‘For example, although’ Article 66 provides three years . 


“Vor. IX] | RANGOON SERIES. 


-as the term of limitation for a suit on a bond, yet 


Article 116 is applicable if the bond is registered. 
Again- Article 110 fixes the term for a suit for 
arrears of rent, but if the rent falls due under a 
‘registered lease then Article 116 applies. In this 
particular case this doctrine has been affirmed by 
‘the Privy Council in Tricomdas Cooverji Bhoja v. 


Gopinathjin Thakur (1), in which in their judgment. 


(at pages 69 and 70 of the report). their Lordships 
accepted the general interpretation put on Article 116 
‘by the courts in India. - 

The second argument is less easy to meet. It as 
that. the case cannot be brought under Article 116 


oat call, A conveyance is not, properly. speaking, a. 


“eontract, It is the completion by the seller of a 


previously madg contract to sell. It is not, asa rule, 
signed. by the purchaser, and when. it -is not so. 


‘signed there *is on him no obligation arising out of 


‘th® deed itself.. Thus his failure to pay the purchase’ 


‘money, though it may be a breach of. contract, 
cannot be said to be a breach of a contract expres- 
‘sed in writing in ‘the conveyance itself. 

In Apaji Bapuji Kargupi v. Nilkantha dpnak (2) 
it: was held by the Bombay High Court that to 
ubring.a case within this article the contract in writing 






In my view it would: certainly be: sufficient if the 


deed had been signed by the person whom it was | 
‘sought to chargé under it. Thus a. mortgage bond. 
sigited by the mortgagor alone is.a contract and if it 
‘is registered a suit ‘to enforce a pérsonal covenant 


-contained in it certainly comes. under this article... 


lit Avuthala -Dayumma (3) the Madras “High 


‘Court dealt with a suit for unpaid-purchase money. 





1) (1916-17) 44 LA. 65, (2).3°Bom, L.R. 667; -(3) (1901) LL.R. 24 Mad. 233, 


“jaust be one signed: by both. parties. I should not, 
in any . case, “myself. be inclined.to go so far as this. 
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The case differed from that now before us in that 
it was stated in the deed that the price had been 
paid. The learned judges said that the suit there- 
fore arose rather in spite of the deed than under it.. 
They also drew a distinction between the obligation 
to pay the purchase money and the covenant for 
title implied in all conveyances, saying that “ the 
obligation to pay arises from the contract between 


vendor and purchaser, whereas the covenant for 


title is expressed or implied in the conveyance, ” 
They held therefore that Article 111 applied, aad 
not Article 116. 

But in Kotappa v. Vallur Zamindar (1), what 
seems. to me a different view was.taken. Curiously” 


‘no reference was made to Avuthala’s case (3), though 
-one of the learned judges had beenea party to that 


judgment. In this case the plaintiff had executed. 
a registered mortgage in favour of the defendant, : 
who, as part of the consideration undertook to with- 
diay an .appeal that was then pending. He did 
not withdraw the appeal and the suit arose out of 
this breach of his undertaking. It was. held that 


“the undertaking in the mortgage was an agreement. 


in writing registered within the meaning of Article 
116 of the Limitation Act. . . . The fact that the 
instrument was not signed by B (the defendant): did 


not take the case out of the operation of that article.” 


No reason was given in support of this last. 
proposition. 

In Seshachala Naiker v. Varada Dhariar (2) there 
had been a statement in the conveyance that consi-: 
deration had been paid, and the decision in. Avuihala’s>- 
case (3) was affirmed, but the learned judges said: 
that : ‘‘If the oral agreement or contract’of sale which 
immediately preceded the actual. sale’ be also reduged: 


Vou. IX] RANGOON SERIES. 


to writing, as is very often the case, in the deed of 
sale itself; which is registered, the case might be 
' different and Article 116 would govern it . 
This, of course, was obiter. The case of the Zamin- 
dar of Vizianagram v. Behara Suryanarayana 
Patrulu (1) does not appear to carry the question 
any farther. 

In Girish Chandra Das v. Kunja Behari Malo (2) 
the. Calcutta High Court dealt with a suit for rent 
‘due pn a registered lease executed by the plaintiff 
(the lessor) only and, though with some doubt, fol- 


lowed the Madras decisions aind held that Article 116. 


was. applicable. 

‘In Debrearain Dutt v. oe ine Moudal (3) the 
plaintiff was a creditor of ‘the first four defendants. 
These ‘defendants ‘sold their properties. to. the 5th 
defendant by a régistered conveyance in which it was 


set out that the purchaser was to pay to the plaintiffs 


the. amount owing to him by the vendors. It was 
held that the plaintiff could sue the 5th defendant 


and. that Article 116 was applicable. But there was 


no: discussion of this last question. 


The principle underlying - these: Aceisiatis -secias: 


to be that if the vendee’s promise ‘to pay the pur- 
chase money is. set out.in the registered conveyance 
which is accepted. by: him, the contract between the 
parties can be regarded ‘as embodied in the convey- 
ance, even though. it is not actually executed by the 


“yendee. The weight. of authority , is in - favour Of: 
this vitw, which has the further . advantage of being, 


more equitable than. the proposition .put forward by 
- thé. appellants. I think we should follow this author- 
ity, and I hold, therefore, that the Heats sight. to 
a. ‘personal decree is not time- barred; : . 





(1) (1902). LL.R. 25 Mad. 587.. ~. @) (1908, TLR: 8 Cal: 683. 


(3) 17. C.W.N. 1143. 
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I note that to the conveyance was appended a 
statement signed on behalf of Kashi Visvanath. & Co. 
by the 2nd defendant-appellant, declaring that the 
3rd defendant was their nominee as. purchaser. . In- 
view of this fact I consider that the partners of 
that firm are liable personally, as well as: the and 
defendant. 

VI. In its cross-objections the plaintiff company 


claims. that special costs should have been allowed in 


the District Court, and it is also ‘urged that in, view 


‘of. the length of the hearing special costs should also. 


be allowed in this appeal. 

- The hearing was certainly ce eee in both: cases, 
but the ordinary ad valorem advocate’s = allowed 
is a high one, and I think it is sufficient. 

It is also claimed that the plaintiff ought to have 
been allowed further interest from the date of suit to 


date of realisation. This claim is well founded... 


WIL. The last question is that of the correction of 


the decree to make its meaning quite clear. This is 


obviously necessary. 
On the findings above set out I weal, set side 


the decree of the District Court and grant a neha 


in favour of the plaintiff company for:— =~ 

(1) Rupees 2,35,000, with further interest at 6 per 
centum per annum from the date of suit to the. date 
of realisation, charged on the property in suit. 

(2) For the sale of. the said property should the 


amount of the decree not be- paid. . 


(3) For a declaration that the plaintiff company’ s 
charge over the property takes. priority over. aiy 
interest of the 4th° defendant bee. in the sa 


‘property. 


. (4) Fora: versal ek against thes Ist 2nd, 
3rd ‘and Sth. defendants fur any portion of: the 


Vou. [IX] | RANGOON SERIES. . et 
decretal amount which may not be satisfied out of 1930 


the sale-proceeds of the property. é Scola 
(5) As against the Ist, 2nd, 3rd aad 5th appel- "La 


lant-defendants for the costs of the suit and of this si. -- 





appeal, on the ordinary ad valorem scale. Sec 
I would make no order as to the costs of the 4th (Burma), 

defendant company. ane 
CaRR, J. 

CUNLIFFE, J I agree. 
APPELLATE CIVIL. 
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Revision—Civil Procedure Code (Act V of 1908) Section 115—‘ Case’ includes 

. interlocutory orders—Injustice and hardship. : 
The expression “ case which has been decided ” in S, 115 of the Civil pip! 

cedure Code is wide enough to include an interlocutory order and even though 

there may be an appeal from the final decree, that consideration will not: 

‘ ab in-a proper case interference in revision. 

Aam Porshad, U.L.R. 14 Cal, 768 ; Jupiter Co., Ltd, v. Abdul Aziz: . 

ah Mant Lal v. eo — LL.R, 3 Pat. 930; Sree Krishna® 








: Buddhu Lal v. Mewa Ram, I. im R. 43 AIL: 564 ; Lal Chand v. Behari Lal, 
LL.R. 5 Lah. 288—dissented from. ; ; Ef 
' ‘The High.Court does not interfere in. revision unless some tat injustice 
or hardship would result from a failure so to do. 

Amur Hassan Khan v. Sheo Baksh, \.L.R. 11 Cal: 6; Ismalji.\ v. Macleod, 
LL.R, 31eBom. 138 ; Jogunnessa Bibi v. S.C. Bhattacharji 1.L.R. 51 Cal. 690; 
Kristamma v. Chapa Naidu, 1.L.R: 17 Mad. 410; Malkar v. Narhari, LL.R 


25 Bom. 337—referred to. 
Lutter and Sanyal for the Pies 
Cay oe ee for the eae : 








- *Civil Revision No. 116 of 1930 (at. Mandalay) from: ‘the order of the District 
Court of Mandalay i in Civil Miscellaneous No. 86 of 1930:- she tt 
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OTTER, J.—The advocates for all parties to these 
several applications for revision agree that, upon appli- 
cation on behalf of the Official Receiver for annulment: 
of payments made by an insolvent as being fraudulent 
and void under section 54 of the-Provincial Insolvency 
Act, the District Judge passed’ an order in each case, 
the effect of which is to lay upon the applicants here 
(who. were respondents in the Lower Court) the 
‘burden of proving that the payments were not 
fraudulent or void within the provision referred. to. 

There can be little doubt that, primd facie, the 
onus of proof would be upon the Official Receiver 
and not upon the applicants ; see-section 12, Evidence. 
Act, and cases cited at page 315 et seg. of the 7th 
Edition of Gosh’s “Provincial Insolvency Act.” I 
“will assume, therefore, that in passing the order he 
‘did, the learned District Judge would be held to have 
wade “a mistake... That being so, can, and if so, ought 
this Court to interfere in revision? The first part of 
this question raises interesting and difficult considera- 
:tions, eg., was this a “ case decided’’ by the District: 
Judge ; if so, did he, in wrongly placing the burden 
éof -proof, act with material irregularity in the exercise. 
cof his jurisdiction ? There is a quantity of authority: 
upon both these somewhat vexed questions. Upon, 
‘the first part of the question, so far as this Province 
is concerned it has been held in The Jupiter General’ 
Insurance Company, Limited, and others v. Abdul Aziz: 
‘(1), following S.R.M.M. Chetty Firm and others. y St 
NN. Narayanan Chetty (2),—that a ‘case” is wide 
enough to include an interlocttory » ‘order, and that: 
even though there may be an appeal from the final: 
‘decree, that consideration’ will* not . prevent (in, a. 
Proper. case). interferer: in revision. © - ¥ 
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I find no reported decision of this High Court in 
conflict with:this decision. Moreover, the view of this 
High Court agrees with that arrived at in Calcutta, 
Madras, Patna and Bombay in a number of cases. I 
need only refer to Dhapi v. Ram Pershad (1), Sree 
Krishna Doss v. Chandook Chand (2) and Mani Lal 
v. Durga Prasad (3). A Full Bench of both the 
Allahabad and the Lahore High Courts has decided 
otherwise in Buddhu Lal and another v. Mewa Ram 
44)-and Lal Chand Mangal Sen v. Behari Lal Mehr 
nd (5), Thus the balance of authority, including 
awn High Court, favours the view that 
tders may be revised. Moreover, 
‘aware, such are, in. proper cases, 
uently revided.e 
ue | would hold here that the order in question was 
an interlocutory “order; for, though such an order 
“gmay not be easy to define, the present order | deter- 










‘mined the manner ‘in’ which. the case .was. to Dee, 


conducted. ’ 
<;. [-think, . therefore, that the ender is 5 Galnet to 


revision 5 and the next matter for consideration is 
r_ the -provisions of section 115 of the Civil 
s.Code: or any of them apply. It is conceded, 
ik, that the only part of the section which’ may 
‘be applicable is sub-section (c). The question, 
therefore, is, did the learned Judge in the exercise of 
his discretion act “illegally” or “with material 
irregularity ; ian vee 








Now it seems to me .that the pie complained 


of, if wrong, amounted to a mistake of law. *It may 
be. that it was also a mistake ‘ in procedure.’ .. What 
may have been violated is . ‘a. ‘tule: of evidence, and 


~ (y (1887) ILR. 14 Cal. 768. =~" (9) (1909) LLR. 32 Mad. 334, 
(3) (1924) LL.R. 3 Pat. 930. (4) (1921) 1.L.R.43 All. 564. 
(5) (1924) LER. 5 Lah, 288. ; 
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such would amount to a mistake of law or of 
mixed law and fact. But it is elementary that a 
mere mistake will not justify interference. I need only 
refer to two decisions of the Privy Council, viz.,. 
Amir Hassan Khan v. Shoo Baksh Singh (1 \, and 
Malkerjun v. Narhari and another (2). 

The matter does not rest here, however,’ for. the 
words of section 115 (c) have been the subject of a 
mass of decisions in all the High Courts. I have 
examined a number of these, and with one possible 
exception, I can find no case. where the facts were at 
all approximate to those here present. Kristamma 
Naidu and others v:.Chapa Naidu-:and. others: 
(3) was relied upon ine Mr. Sanyal, who appeared. 
for some of the applicants. The mattrial portion of 
the headnote is significant. : 

It is: « 

“ Held, Meare that the case contemplated by the words ‘ act: 


+... . «illegally or with material irregularity’ in section 622 
of the Code of Civil Procedure is that of a perverse decision on a. 


-question of law or procedure, a decision being perverse where it is 


a conscious departure, from some rule of law or procedure. ph 

I doubt very much if it could be: suggested that 
in the present ‘Icase- there was any such conscious 
departure. ry 
- It is also to be. observed ‘that - the "ieveesiseies 
there present was far more grave see _ anything J 










this grave mistake, the Court. did: tu 
Kristamma Naidu's case a 
some suits on a point’ ta 
without | affording the 
-proving what was neécess 
admitted other appeals att 
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barred. Collins, C.J., at page 414 of the ee 
sats — 


“T am inclined to adopt the words in the Ghaneat of West, J., 
Shiva Nathaji v. Joma Kashinath (1.L.R.7 Bom., 359), and hold - 
that the section applies to an obviously perverse use of jurisdiction 
or authority which could not be justified even on the premises 
assumed or found by the Judge. 

“Phe degree of ignorance or bad law which would amount to 


Pane seness must be determined by the facts of each particular — 


case.’ 

In the result as I have indicated the Court held 
that section 522 of the (old) Code (which corresponds 
to the section now under consideration of the present 
Code) cid not apply in that case. 

“There is however a further element which all 
High Courts have laid stress upon when. considering 
the question whjch is now for my decision. It has 
been held over and over again that a: Court should 
not interfere in revision unless some grave injustice 


or hardship would result from a failure so to do. 


Upon this point I propose to refer to two cases only; 


viz., Ismailji Ibrahimji Nagree v. N. C.. Macleod (1). 
and Jogunnessa Bibi v. Satish Chandra Bhattacharji (2). 
In the first of these Beaman, J., expressed what I - 
believe to be the correct view; he said at page ie 


of the Report :— 


‘I think that however ample our powers as a Court of exted 


ordinary jurisdiction may be, they will always be considered by 
the same general principles. One of the most important is that’ 
Courts in the exercise of superintending powers s will not ordinarily 
interfere except in cases of grave and otherwise irreparable ° 


Injustice.” ~ = 
_ Ip the second case, ‘Mukerji, a ze delivering the 
a a of the Court, said at page 694 of the Report 
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in referring tothe fixed part of ele (9) of section 
115; — | 

“Tn my opinion this part of the’ clause was aviaedly left in 
indefinite language in order to empower the High Courts: to 
interfere and correct gross and: palpable errors of subordinate 
Courts, the justification for the interference being determined upon 
the grossness and palpableness of the error complained of and 
upon the gravity of the injustice resulting from it.” 

It is perfectly true that some inconvenience will 
surely result from the order of the District Judge ; for 


the applicants who must ‘begin, can only at the outset 


call evidence in general terms to prove that the 
transaction was..a. bond fide one and not. entered. into 
with a view to giving them a preference over other. 
creditors, The case for:. the Official Receiver must 
be put.tv the applicants’ witnesses im cross-examination: 
and a reasonable opportunity must be given ‘to the; 
applicants to call:such evidence as they desire, either 
in chief, or by way of rebuttal, should evidence, be 
forthcoming on behalf of the Official Receiver. 

Apart. from this inconvenience there appears to 


me to’ be no, such hardship -as ‘would justify this 


Court: in interfering in revision. I do-hot go so far 
as to: say that inno. ‘case. ought this Court to . revise 
an order where ‘such: an error on a” question * of 
evidence had taken’ place. But I am, of opinion that 
such a. case would be rare. It’ would. depend upon 
the gravity of the result of: his mistake.. es 
;. In the present. case the point will, of course,’ be 
taken’ on: behalf. of the ‘applicants if the final decisions 
of the. “District Court are appealed from; ‘but I ie 


clearly of opinion that this, Court should not interfere 
; at this. stage in the cases now “before me. 


"These applications: rust therefore. all be aisuleecd 
with costs... Advucate’s fee .one ‘gold | mohur » in, cases 
116, 122 atids.132, No special advocate’s: fee ‘in, the 
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“FULL BENCH (CIVIL). 


Bejore” Sir Arthur Page, Kt., Chief Justice, Mr. fusbes Das and Mr, Justice. 
Maung Ba. 


U NANDA 
Vv. 
U GANDA.* 


Buddhist Ecclesiastical Law—Eviction from a Sanghika Kyaung—Failure to 
furnish a list of persons resident in the kyaung whether. sufficient ground, 
for eviction—Authority ofa presiding monk of a Sanghika Kyaung. . 


Held, ‘that the refusal to furnish a list'of lay residents in the hyaung, ‘when 

walled upon to do so by the presiding monk of a sanghika kyaung in the circum- 

' stances of the case was not ‘such misconduct ina monk as would render him: 
liable to RAEI ‘from the hyaung, 


The plaintiff. respondent as the a adidihe monk of’ 


Pyatthat. Kyaung- ddik in Rangoon, of which the Waso" 


Taik Kyaung in Suit forms part, ‘sued | to eject the: 


defendant-respondent from the Waso , Taik Kyaung. 


The’ plaintiff claimed that the defendant’s occupation 
was by his permission and ‘that the defendant. was 
a licensee, the license being revoked on the defendant 
refusing +0, Submit to the admonitions of. and the 
discipline | aid down by the plaintiff... _ 


‘The. trial: Judge (Mr. Justice Ormiston) held Sane 
the’ defendant was a licensee of the plaintiff i in respect 


of his occupation of the Kyaung so long as. he. followed, 
the’ advicé lawfully given by - the’ plaintiff ; that the 
rules of conduct drawn up by the plaintiff, so far as 
they were relevarit to the . suit wére ‘advice. lawfully. 
given. by’ the plaintiff to the defendant ; and_ that the 


defendant had not committed any bréach of the rules, 
except that. which required the defendant to furnish. 
a a of fay. residents, male: and’ female, in the Waso 
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Taik Kyaung. The learned Judge decreed the plain- 


tiff’s suit. The defendant appealed. 

Sein Tun Aung, for the appellant. The Kyaung 
in suit is a Sanghika Kyaung and the respondent 
cannot exercise personal ownership over the Kyaung. 


_ The appellant is a member of the Sangha and is not 


a bare licensee. All members of the Sangha are 
entiled to occupy a Sanghika Kyaung. The appellant 
can be evicted only on his being proved guilty of a 
default which has the effect of reverting him into 
the laity. . There is no allegation of such a default ‘as 
coming within the rules. ot the sca aes gare 
see 3. Ran. 193. 

Ba Han for the aeitouk Civil Reailar No. 444 
of 1927 ended with the Arbitrator’s award under which 
Defendant-Appellant is bound to live under Plaintiff-_ 


. Respondent’s rule and discipline. The°award has been. | 


filed and it has not been impeached. 

Defendant- Appellant is therefore in the position of 
a licensee. He has not only refused Plaintiff-Respon- - 
dent’s discipline but is determined to persist in his. 
refusal. Plaintifi’s suit. has been filed on- account of 
this refusal. The case is therefore to be determined © 
not by the rules of the. Vinaya but by the terms of the . 
award. Since Defendant-Appellant has failed to abide 
by the condition under which he is allowed: to live in 
the suit-kyaung oy rece scat ae is entitled to: ‘eject 
him, — 
_ Even assuming that the rules of the Vinaya apply 
Plaintiff- Respondent can eject Defendant-Appellant. 
The suit-kyaung is Aramika-Sanghika, and it belongs .. 
to the cleggy of the locality, But Plaintiff-Respondent. 
as the presiding monk of he Kyaungdaik of which. the 
suit-kyaung forms a part represents © the clergy of © 


the kyaung-daik and le can:as such exercise acts of 


ownership: (May Oung’s Buddhist Law, 2nd Edition, - 
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pp.-193, 194, Manukye Book VIII, Chapter 3 ; (U.B.R. 


1930 


79 


1892-96, Vol. II, pp. 72, 76 and 7 Ran. p. 245.) v NANDA 
The basic principle’ is the preservation of peace and vu Gavpa. 


order in the religious community. No community can 
stand, if the authority of me head is allowed to be defied. 


PAGR. C.J., Das and Maunc Ba, JJ.—This appeal. 


must be allowed. 

The suit was brought by the presiding monk of a 
kyaung-daik to eject the defendant, who is the presiding 
monk of one of the kyaungs within the kyaungdaik. 
The property is Sanghika property, and the material 
facts lie within a narrow compass. 


In 1927 the plaintiff brought a suit for the purpose 


of ejecting the defendant and certain other monks from 
this Kyaung. On “the Sth September 1928, by an award 
to which the pafties submitted, the suit was withdrawn 


and settled. In the award -it was provided inter alia 
that “ it has been agreed between the two parties that 


defendant U Nanda will abide by the advice lawfully 
given by the plaintiff U Ganda. : consequently the case, 


viz. Civil Regular Suit No. 444 of 1927 is withdrawn” 


and settled:” — 


On the 24th of April, 1929, certain files were: cacti 
up by the plaintiff purporting to be in pursuance of the 
terms of the award, and were given to the defendant. 


We have carefully considered the form in which these 
rules were made, and in our opinion none of. the rules 
can be said to be contrary to the spirit of the Vinaya.. 
Now, the learned trial Judge in; the course of his 
demons observes : “ I am-unable to hold, on the 
materials before me, that there has been a preach by 
the defendant of his obligations under the'rules, except 
as regards the furnishing of the list.” 
 - Under the first rule the occupants of the defendant's 
Rhyaung were ordered - to give. a list of- names, and to 
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produce’ the following persons before the. plaintiff : 
‘““U Nanda and Rahans, probationers for the priesthood: 
lay pupils of the monastery and men. and women 
kappiyas now residing within the Pyattha kyaung-daik.” 
The defendant took the view that to call upon him to 
give a list inter alia of any women kappiyas who might 
be within his kyauwug and to produce them before the 
plaintiff was an insult to him as the presiding monk of: 
the ;eyaung ; and he failed to give the list or to produce 
any of the persons namied in the first rule before, the 
plaintiff. - 

The accuracy of the finding of the learned trial 


‘Judge to which we have referred has: not been...chal- 


lenged in this appeal, and it must be taken that the only 
offénce, which it can be pretended’ that the defendant 
committed was that he failed to produce a list 6f the 


persons as prescribed in condition 1 of'the rules. 


Under the award it is not provided that if the defen- 
dant reftised to follow the lawful advice given him by 
the plaintiff the plaintiff might eject him. . The defen- 
dant, therefore, can only be ejected upon _ grounds . 
which could:be justified in law. There is authority-for 
the view that where it is sought to eject a monk from 
Sanghika: property it must be proved to the satisfaction. 
of thé genéral body of monks: comprising the Sangha 
that the’ monk is guilty of such conduct. as in- their 
épinion would render him an unfit person to remain as 
a member: of the. ‘Sangha, and that unless the presiding 
monk is armed ‘with the. opinion of the Sangha as ‘a 
whole to thé effect that the monk is guilty of such" mis-. 
conduct as would make it desirable that he should be.. 
ejected thg: presiding monk is not entitled to eject’ him, 
It is unnécessary to discuss this question more fully for 
the’ purpose of disposing of this’ appeal, because ;whe= 
ther:the presiding ‘ ‘monk was entitled ‘to eject’ the-défen-. 
dant'for'‘miseonduct, or! wwhether he: Gould “only do: $0-iF 
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the Sangha as a whole was of opinion that he had. been 
guilty of such misconduct as would render him unfit 
to remain asa member of the Sangha—and it is the 
second view which as at present advised we are disposed 
to take—we are clearly of opinion upon the evidence 
adduced and in the circumstances obtaining in this case 
that it was not proved that at the time when the suit in 
ejectment was filed the defendant had been guilty of 
_ such misconduct as would render him liable to eject 
ment'at the suit of the plaintiff. 

In®these circumstances, in our opinion, the appeal 


must be allowed, and the suit dismissed. There will 


be no order as to costs. 





APPELLATE CRIMINAL. 
Before Mr. * justice Manne Ba and Mr, Justice ‘Dunkley. 
TIRI 
Ue 
KING-EMPEROR. 


Youth wheler an enlenweing elveumsbawes in case of murder— Lesser penathy . 


when justifiable. 
: “In cases of murder youth alone ‘is not such an extenuating. circiinstance 
“as would. justify the imposition of the lesser penalty, ‘but it should be taken into 
. consideration with the other facts of the case. ; 


. Chit Tha v. King-Emperor, 9 L. B.R. 165 ; Nga Ba Thin v. King Lnilotony Ch. ° 


Ct. Cr. App. 110 of 1922 ; Nga Kan Hla v. King-Emperor (1914-16). U.B: R. 28; 


Nga Pyan v. Crown, 1 L.B.R. 359 ; Nga Tha Kin v. siete ca (1910-13) 


_U.B.R. 87 —referr ea fo. 


Mukerji for the appellant. : 
Gaunt (Assistant Government Advocate) for the 
ees 


iene, Ba and DUNKLEY, JJ. —The appellant has: 


been convicted of murder, under, section. 302: of . the 
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Indian Penal Code, and sentenced to death. The 


person whom he has been found guilty of murdering 
was his own uncle, Maung Kya Lon: It appears that 
about 10 days before the commission of the crime. 
the appellant had a dispute with his uncle because 
the latter had stopped the flow of water in a channel. 
which separates the deceased’s paddy-land from the . 
appellant’s father’s land. On the early morning of 


the 23rd June, while the deceased was quietly plough-. 


ing his fields, the appellant approached him from 
behind and dealt him a terrific blow on the back of 
his neck with a.dah. The appellant then absconded, 


and. went to a distant village, and was arrested. only 


on 2nd july. The injury was an- incised - wound 
seven inches long, three-quarters iach broad, cutting - 
right through the spine and the spinal ‘cord at the. 
level. of the Sth vertebrae. Death must have- been 
practically instantaneous. . td 2 aa Wn i: 

Nan Palaw (Ist. P. Ww), the wife of the 
deceased was in her-hut, which is only 198 feet 
from the scene, at the time of the occurrence. . She. 
heard the sound of the blow, and on ‘looking out 
she saw her. husband on the ground and the appel- 
lant standing close to him, holding a ‘dah. The 
appellant ran away at once. Maung Myaing Sein 
(5th P. W.) was working in his field at the time, 
and could see the deceased ploughing. He saw the 
appellant going towards the .deceased from the 
latter’s rear. He took no particular notice, and went 
on with his work. Shortly afterwards Huw heard 
deceased’s wife shout, and he then looked up. and. 
saw appellant running. away across the paddy- field,. 
about 20 fathoms distant from the place. “where 
deceased had been ploughing. Maung Chit, (4 
P, W.) > was’ sitting in front of his’ hut. 
time: He heard the cries of deceased’s wife, and 
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ran towards the scené. He then saw the appellant 
-running away across the paddy-field. The evidence 
of these threc witnesses establishes beyond doubt that 
the appellant was the person who cut the deceased, 
and the appellant was undoubtedly guilty of murder. 

We have been asked to reduce the sentence 
passed on the appellant to transportation for life, on 
the ground of his age, and the fact that he delivered 
only one blow, and did not behave in a specially 
cruel manner. The appellant himself has given his 
age as 16.. The Sub-Assistant Surgeon who examined 
him has-stated that the appellant is about 18 years 


of age. His wisdom teeth have, however, not yet. 
‘made their appearance, and consequently the appel-. 


lant-is probably still under eighteen. In the case of 
Nga Pyan v, Crown (1), where a youth of not more 
than seventeen ‘committed a’ murder under ferocious. 
circumstances, it was held ‘that to refrain from 


confirming a sentence of death in such a case on. 


account of the criminal’s youth would be an act of 


pure mercy. In Chit Tha v. King-Emperor (2) it was. 


laid down that ordinarily youth is in itself an exten- 
uating circumstance. In that case murder was 
committed by a youth of 17 on a sudden impulse 
without premeditation. In the Upper Burma cases 
of Nga Tha Kin v. King-Emperor (3) and Nga Kan 
Hla v. King-Emperor (4), it was held that the youth 


of the accused is an extenuating circumstance which. 


a Court can properly take into, consideration - in 
deterfhining the punishment to be awarded for 


murder. In the former case, the murder was’ com- 
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mitted. without premeditation and in the heat of a - 


quarrel, and the sentence was. therefore reduced to 


transportation for. life. In the latter :case the accused 


(1) 1 L.B.R. 359, . ~@) 9 L.B.R. 165. 
(3) 1910-13) U.B.R. 87, (4) (1914-16) U.B.R. 28, - 
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acted with great ferocity, and it was held that 
reduction of sentence on the ground of the accused's 
age was not justified.. We consider that the correct 
principles were laid down in an unreported case of 
the late Chief. Court, Nga Ba Thin v. King-Entperor 
(1), where it was held that youth alone in every case is 
not such an extenuating circumstance as ‘would 
justify the imposition of the lesser penalty in cases 
of murder, but it- should be taken into consideration 
with. the other facts of the case. The facts of that. 
particular case were very ‘similar to those of the 
present case. In the present case the attack on the. 


deceased was made in consequence of a petty dispute 
‘which had occurred about fortnight previously, and | 


was obviously premeditated. The murder was perpe- 
trated: in a cold-blooded manner. While tlie de- 
ceased was peacefully engaged in his *daily occupation 


and was unarmed, the appellant - app proached him 


stealthily. and cut him down from behind, with a 
most savage blow, without giviit,) the deceased. any 
chance of defending himself. In the case of a cold- 
blooded and premeditated murder of this description. 
we do not consider that we should be justified in 
inflicting the lesser penalty solely on the ground of 


the youth of the appellant. 


This appeal, is therefore dismissed, 


(1) Cr. App. No. 110 of 1922. . 
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APPELLATE. CIVIL. 
Before Mr. Justice Carr. 


MUTHU K. M. MEYYAPPA CHETTYAR 
wh 


PERIYAH.* 


‘Parcership name, use of—Dissolution of partnership—Partner using old firm 
i name—Suit to recover debts. : 
After the dissolution of a firm, each of the partners is entitled, in the scctienie 
-of. contrary, agreement, to ‘use the name of the old firm, unless the other 
partners would thereby be exposed to a risk of litigation or responsibility. 
ot partner, on dissolution, may: therefore use. the old firm name to 


recover debts which have fallen to his share, eee he does not thereby. 


“harm his late partner, 


P.C. D. Chari for fhe appellant. 
Venketram for the respondent. 


Carr, the esSential | question in these two 


cases is the same. -The p7_ Ges were partners in the 
firm of S.P.S.T.M., which was dissolved; the assets 
being divided between the partners.. The defendant 
has since the dissolution made use of- the old firm 
‘name in suits and execution procéedings for the 


recovery of debts which fell to his share at the. 


division. ‘he plaintiff claims‘an injunction. to res- 
train the defendant from using the old firm name. 

It may be noted that the defendant hiimself has 
since the dissolution made use of the old firm name 
in the same way in i respect ‘of ene which fell . to 
his share. 

-Ineone suit the trial Court held that ae “suit would 
not lie against the defendant personally; he being 
only the-agent of the former partner, but that ques- 


tion need not now be considered. - Both Courts have 
found that the plaintiff is not -entitled fo an injunction, 


-* Civil Second Appeal Nos. 418-and 419 of 1930, from the judgnient of the ; 


District. fee Insein dn, Civil Appeal Nos. 31 and 32’of 1930. 
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In my view of section 263 of the Contract Act it 
permits the use of the old firm name by the defen- 
dant in the manner alleged. I also find it definitely 
stated in Halsbury’s Laws of England, Vol. 22, 
paragraph 162, that “after dissolution, if the assets 
are divided between the. partners, each of them is 
entitled, in the absence of contrary agreement, to 
use the name of the old firm, unless the other 


partners would thereby be exposed to a risk of 
litigation or responsibility and an: injunction will not 
be granted to restrain. such use; unless it . exposes 
the other partners {to risk of liability.” 


The appellant's , advocate has’ been anable: a 


produce any authority to the contrary, and 1 cannot 


See that the defendant's use of the old firm name to 


recover outstandings can causé any ae. of Viability : 
‘to the ‘plaintiff. ' 


The appeals are disurieed with costs. Advocate’s 
fee three gold mohurs ‘in each case. 


/ APPELLATE CIVIL. 
‘Before Mr. Justice Otter. 
MA MYA THIN . 


MA CHU AND ANOTHER. 


Civil Procedure “Code (dct V of 1908) ss 115—Order tajecting application be 


- sue asa paupcr—Revision, 
. Geer rejecting an application to} gue in forma pauperis is panier revision 


‘ina proper case. 

Dhapiv. Ram Pershad, 1.L.R. 14 Cal. 763; Ma Shopiambi v. Mublodk Ali,’ 
-LLR.7 Ran. 361; Maui Lal v. Durga Prasad, ‘1.L.R. 3 Pat. 930; Maung Pe 
' Kye v. Ma Shwe Zin, LL.R.7 Ran. 364 ; Muhammad Husain v. Ajudhia Prasad, . 
-LLR. 10 All. 467; P. Baba Sah ve VM. Purusholhama, LL.R. 48 Mad. 700; 
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: epi of State for India v. . Jiilo, L. LR. 21 All. 133; Sree Krishna Doss v. - 1930 


Chandook Chand, YL R.32 Mad. 3+; S.R.M.M, Chetly v. P.L.N.N, Chetty, 11 Ma Mya 
L.B.R. 65; Sumutra Dewi v. _Hazari Lal (1930) A.LR, All, 758; The Jupiter Tun 
_ General, listrance Company v. Abdul Aziz, 1 Ran. 231—refe rred to, Ve i 
Hokadieo v. Secretary of State for India in Council, LL.R. 44 All. 248 5 Mu- A CHY, 
hammad. Avab v. Muhammad Mahmud, 1.L.R. 32 All. 623; Shankar Bau v. 
Ram, Deo, 1.L.R. 43 All. 493—dissented from. 


P. kK. Bose for the applicant. 
A.C. Mukerjee for the respondents. 


OTTER, J.—This is an application to revise an 
order refusing of permission to the applicant to bring 
a suit as a pauper against the two respondents. 

'.. The first question to be decided is whether pro- 
ceedings in revision are open to the applicant ; and 
‘as will be seen, there has’ been some conflict of 
authority upon this point. ~ 

There can be no doubt, | think, that : an appeal 
does not lie in such a case - for the. question to be 
determined is a preliminary one, and there ere’ spe- 
cial rules framed under Order 33 ‘dealing. with the. 
presentation of an application for permission to sue 
as a pauper and the various formalities to be observed, 

Rule 8 of this Order seems to me to be conclu- - 
sive. It provides that when an application (for 
‘permission to sue as-a pauper) is granted, it shall - 
be numbered and registered and shall be deemed’ 
the plaint in the suit, and the suit shall proceed: in. 
all other respects as a suit Tse in the ordinary - 
manner. : 

The order, therefore, is. ; obviously not a decree, 
preliminary or otherwise; for it was not made by 
way of adjudication upon any matter. arising in the. 
course of the suit. Upon this part of thé case I 
might refer to the Secretary of ae for India in 
Council v. Jillo (1). _ 


“ (1). (4899) LL.R. 21 Al: 133. ° 
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In considering whether revision proceedings lie or 
not, it must be borne in mind that .under section 
115 of the Civil Procedure Code, it is only where. a 
case.” has been “ decided, ” that such proceedings 


‘lie. 


Moreover, should the decision called in question 
be upon a “case decided,” it will then be necessary 
to consider whether it falls within any of the succeed- 


ing provisions of this section. ‘The question. has 


received attention, however, . in certain decided. cases, 
and I have referred. to a number of them. in my 


judgment in Civil Revision No. 144 of this Court. 


This’ was an.application to revise an order refusing 


leave to appeal as a pauper, but as I there remarked, 


I can see no real distinction between the matters to 


‘be considered. I would howe ever mention thé case of 
Muhammad Husain v. Ajudhia Prasad and others 
(1). Rart of the headnote is :— 


‘All. orders. passed under section 407 of the Code of Civil - 


_ Procedure (which corresponds to Rule 5 of Order 33 of the present 
Code) are not eacinded from the exercise of revisional powers of 
“the High Court . ae 


In that case, ; edttnecti the point was taken that . 


proceedings in revision would not lie, it does not 
‘seem to have been suggested, in terms, that the 


( 


“matter ‘sought to be revised was equivalent to “a 
‘case decided’ within the provision of the Civil Pro- 
‘cedure Code to which I have referred. It is clear 


from the report that in ‘the view of the learned single 


judge of that Court who tried the case, the lower 
‘court had not applied ‘its mind properly to the 


relevant circumstances for his consideration. 
In Muhammad Ayab vy. Muhammad Mahmud and. 


‘others (2) it was held that no application in revision 
will lie to the High Court, from an order granting 





(1) (1888) L.L.R. te wiitey, ae (2) (1910) LL.R. 32 All. 623. 
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an application for. leave to sue in forma pauperis. 
Previous. decisions of the Allahabad High Court were 


referred to; and it is clear from the judgments in ~ 


the case, that the Bench drew a wide distinction 


between a case where an application for revision was . 


rejected and a case where it was allowed. 

It is also clear that this distinction was drawn 
upon a consideration whether such rejection or grant 
could be said to be a case decided. Chamier, J. (at 
page 625 of the report) said :— 

“Tt appears to me that there is a clear distinction between the 
case of an applicationfor permission to sue or appeal in forma 
pauperis being dismissed or rejected, and the case in whicha. 
similar application is‘allowed. In the former it may be said that 
the case had been decided, while in the latter the order appears 
i to be mesely interlocutery. ” 

~ . J would point out at this stage, that even if the 
order complained of was passed upon an interlocutory 
_ proceeding only,: there is considerable body of author- 
ity in other Courts of India and. also in this 
Province, to the effect that such orders are subject 
_to revision; see The Jupiter General Insurance Co.,. 
Ltd. and ‘others v. Abdul Aziz (1); S.R:M.M. Chetty 
Firm and another v. P.L.N.N. Narayanan Chetty (2) ; 

. Dhapi v. Ram Pershad (3); Sree Krishna Doss-v.. 
Chandook Chand (4); and Mani Lal v. Durga Pra- 
sad (5). It will be necessary to refer to this aspect 
of the case at a later ‘stage. 

In Mahadeo Sahai v. The Secretary of Siate jor 
India jn Council and others (6), Walsh, 'J., expressed 
‘the’ opinion that no application in: ‘revision under sec- 
tion 115 of the Code will lie from an order rejecting 
an application for leave to sue in ott paufitris ae 


f 


(1) (1923) LLR, 1 Ran. 231. (2) ({921-22) 11 L.B.R. 65. | 
(3): (1887) ILL.R. 14 Cal.-768.-- ~~. - (4) (4909) LL.R, 32 Mad. 334, 
45) (1924) LL.R..3 Pat.930.. (6) (1922) LL.R. 44. All, 248. 
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~The matter does not rest here, however ; for in. 
Shankar’ Ban v. Ram Deo and others (1', it was 


held by Walsh, J., and another learned Judge of that 


Court, that no revision lies from an order rejecting 
an application to sue in forma pauperis. The Bench 
did not agree with the view of Chamier, J., in 
Muhammad Ayab’s case as to the distinction between - 
the rejection and .grant of such an application. I 


_ would refer also to Sumatra Devi v. Hazari Lal and 


another (2°. aS Aas 
The distinction is..ceriainly a fine one; for, 


although it is true that upon: a decision to dismiss, . 
-no further step in the case can be taken, yet, the: 


real question may well be as to whether the particu-~ 
lar proceeding could be called a case or not. What- 
ever it was, it was cerlainly decided, and the mere ° 


‘fact that in the case of a grant of léave the applica- 
‘tion becomes, under Rule 8 of Ordor 33 of the Code, . 


‘the plaint in the suit, the essential and only matter’ 
sought to be. called in question was once and for all . 
determined. : . 3 

‘Moreover, what was decided was not in, 








issue -in 


viz., the question whether the applicant‘ s! 


granted leave or not. 


“It is true that it might be argued that such 


application (especially where it was granted) was in 


thé nature of an interlocutory application, but having 
regard to.the authorities which I have already men- |. 


tioned, this would seem to: me fo make no diffrence. .. 


The: matter is. clearly one of some subtlety; and in- 
the présent case, beyond giving expression to the. 
view already stated, I do. not propose to decide here - 


whether the proceeding. is interlocutory or "not. 





(A) (1926) TER..48 All 493, = (2) (1930) ALL: All, 738. 
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Upon this point I might refer to P. Baba Sah », 
V. AM. Purushothama Sah (1). 

If it is, in view of the cases I have referred to 
_in this, and the Calcutta, Madras and Patna High 


91 


1930 


Ma Mya 
THIN 
x as 


Ma Cue, 


—- 


Courts, revision must lie. If it is not, I think that OT J. 


it might well be held that the determination of such 
a question is a case decided. That this is so, both 
_ Where the application is granted and also where it 
is refused, seems to follow from the . nature of the 
proceeding. The question raised in the case is as 
‘much decided in the one as in the other. 

_ It is unnecessary, however, to do more than hold 
“(as I do) that revision lies in the prescnt case. I am 
fortified in this conclusion by the knowledge that 
revision has been, held to lie in. cases of decision. 


"upon interlocutory “matters, Moreover, I might men-. 


tion that in two “recent cases in this Court (though 
the point was not taken) revision proccedings were 
heard.- I therefore feel bound to hold that the 
remedy is available in the present case ; sce Maung 


Pe Kywe v. Ma Shwe Zin (2) and Ma Shopjamtl ve 


Mubarak Ali and others (3). 

The question for me now. is therefore whether the 
‘Lower Court acted illegally or with material irregu- 
larity, and if so, whether grave hardship to the appli- 
cants resulted. “I have little hesitation in answering | 
this question in the negative. 

The evidence, was, itis true,: somewhat slender. 
The onus was, upon the applicant, , however, and the. 
lower ‘Court was not satisfied as to her status as a 
pauper. It is true that there was evidence in support 
of her. allegation, but her application failed. unless 


-her contention that she was left out bas the | ‘partition 
ae 





(1)- (1925) ELAR, 48 -Mad: 700, © =~ 4a) -41929)- LL.R. 7 Ran. 339, - 
(3) (1929) LL.R.7 Ran. 361: 
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of -her natural parents’ estate was established. © This 
depended mainly upon the contention -that she was 
adopted in Kittima adoption by U Tint and Ma Hmi. 
The only real evidence as to this was given by Ma 
Ma Khin who is now looking after the applicant and 
is clearly antagonistic to the. respondents. 
_ The Subdivisional Judge was not satisfied with 
her evidence, and ‘in face of the evidence of Ma Shu 
I cannot hold that in doing so his action was illegal 
or materially - itregular. I do’ not say that I might 


‘not have: ‘come to another conclusion, but that would. 


not justify interference in revision. 

. That being so the application must be dismissed, 
ut in the circumstances, I make no order ‘as to. 
costs in this Court. 


APPELLATE CIVIL. 


Before Mr. Justice Otter. 


MAUNG SAN SHWE AND. ANOTHER. 
ae 
ne KO one 


Civil Procedure Code (Act V of 1908). s. 115, Order 44, R. 1—Order rejecting. 
* application to appeal as a pauper—Revision, ; 
An order rejecting an application for ie aes to appeal as a pauper is . 
open to revision in a-‘proper case. : 
Bai Fulv. Desai, LL.R. 22 Bom. 849; . Dati v: Rani “Pershad, IL.R. 14 
“Cal. 768: Ma Mya Thin v. Ma Chu, LL.R. 9 Ran. 86; Ma Than Myint v. Maung 
:Ba Thein, 4 Ran. 20 ; Ma Shopjambi-v. Mubarak Ali, 1.L.R. 7 Ran. 361 ; Mani: 
‘Lal VeDurga Parasad, LLR. 3 Pat. 930 ; Maung Pe Kye v. Ma Shwe p Zin, LL.R: 


7° Raa. 359} Mukammiad Husain ¥ Ajudhia Prasad, .L.R. fo All. 467 ; 


. Nassiah v. Vythalingam, 6 L.B.R, 117 ; ; Secretary of State‘for India v. Jillo, 1.1.R. 
_ 21 All. 133 ; Shauran Bibi v. Abdul Samad, 1.L. R.45 All. 548 ; Sree Krishna 


Doss v, Chandook Chand, LL.R. 32 Mad. 334; S.R.MGM, Chetty v. P.Li NN: 
"Chetty, 11 L.B.R. 653.Sumatra Devi v:, Hazari Lal (1930), A.LR, All. 758 ; e 


_ The Jupiter General Insurance Pace cond v. Abdul Asia, LL.R. 1 ‘Ran. 231— ‘ 


Eel to. 





ae Civil - Revision No. 144, of 1930. fat Mandalay) from. ie order 2 the. 
District Court of Mandalay i in Civil Miscellaneous No, 106 of 1930. : : 
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Mahadeo Sahai v. Secretary of State, U.L.R. 44° All. 248 ; Muhammad: 


Ayab v. Muhammud Mahmud, 1.L.R. 32 All. 623 ; Shankar Ban v. Ram Dai, 
I.L.R. 48 All. 493—dissented from. 


Sanyal for the applicants. 
Mutkerjee for the respondent. 


OTTER, J.—This is an application to revise an 


order. of the District. Judge at Mandalay - Tefusing, 


permission to appeal ‘as a. pauper. 
The first question is as, to whether proceedings 


in revision are open tu the applicants. If they are. 


it will be necessary to consider whether the matter 
is One which justified interference. 


Applications for permission to appeal as a pauper 


are governed by the provisions of Order XLIV of 
the Civil Procedure rene and Rule 1 of this Order, 
says - _ _ 

“Any person entitled to aces an: appeal, who- is cutie to pay. 


the fee required for the memorandum of appeal, may present an 
application accompanied by a memorandum of | appeal, and may 


be allowed to appeal as a pauper subject .: 1... to the oles 


relating to suits by: -paupers, so far as they are applicable. ” 


-A. proviso to this rulé lays down tha “Court. 
shall reject the application unless, upon a perusal. 


thereof, and of the judgment ant decrée appealed. 
from, it sees reason to think that the decree is 
contrary to law, or to some usage’ having the force of 
law, or is otherwise erroneous or unjust. e 

From the plain words in these provisions it eroatd 


appear, that the application for permission - to: sappeal ° 
as a ‘pauper is a proceeding entirely distinct: from the, 


appeal itself. 


There:is a séparate ' aethieton: and: ee meino: 


‘fandum of appeal ought not to ‘be considered’ until 
‘after, the - hearing: ‘of the: ‘application’ is concluded, 
and leava; is granted. If anything further were 
required to-show: that this is so, “I ‘need’ only. refer 
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to Bai Ful v. Desai Manorbhai Bhavanidas (1). From 
this case it is clear that a. judge deciding an applica- 
ton for leave to appeal as a pauper, is under no 
obligation to dismiss the appeal; in fact (except so 
far as he must consider whether there is reason 
to think that the decres sought to be appealed from 
is one to which the froviso to Rule 1 of Order XLIV 
applies: he has no concern with the appeal at all. 
Indeed, as is elementary practice, upon the refusal 
of an application for leave to appeal as a pauper, 


‘the applicant: can always’ appeal within the time 


allowed by limitation, pyovided he pays the necessary 
Court-fees. It may be taken, therefore, that’ the 


‘proceed: ng,’ up to the decision of the application for 
leave io sue as a pauper, is in the nature of a 


preliminary step, and is entirely distinct from the 


appeal itself, Moreover, as it seems to me, it is, also 


dist nct from the previous ee ngs sought to be 
appealed from. 

It becomes necessary then to consider whether 
the determinat’on of such an application is “a. case. 
decided” within the meaning -of section 115 of the 
Civil Procedure Code. ; 

I have a’ready examined this cuest! on in relation 


‘to appeals from the rejection cr grant of an applica- 


ton to. sue as a pauper (sce Ma Mya Thin, by her 
next friend, Maung Maung Lay v. Ma Chu and 
another (2) ); and I think. there can be little or no 
i nce in the considerations: relevant to enther. 





Tn each “case the decison is upon a nee 
distinct from either the suit on the one. hand, or the 
appeal on the other ; and although it is obvious that 


a decision uu either pee puts an end ty 





(8) (898) LL, a Bom. 89, GF LLR.9 Ran. 86. 
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that particular proceeding altogether, yet I find it 
difficuit to see why a decision granting the applica- 
tion does not equally put an end to the proceeding. 
The decision grant'ng leave to sue or to appeal is 
no doubt fo'lowed by the suit or ithe appeal, as the 
case may be, but so far as I ami able to sce, the 
previous proceeding dozs not form part of th2 suit 
or the appeal, and cannot be said to bea step 
necessary for the detcrmination of cither proceeding. 

If is true that in the case of suits, the application, 
if granted, is deemed to be the plaint, but it would 
seem that this was provided for convenience only 
and, upon a grant of leave, the application loses its 
formar character and ‘beccmes a document weliheah is 
the first step in an entirely new proceeding. 

I am. aware that this view is ‘not in ‘accerd with 


{hit expressed in the case of Muhammad Ayab v.. 


Muhammad Mahmud and others (1‘. This case 
related to an order granting an application for leave 
to sue as a pauper, and Chamier, J., drew a distinc- 
tion pei a “case , decided: and an “ interlocutcry 
order.’ 

He was of opinion that the rejection. of an 
application to sue or appeal as a pauper would be a 
‘case decided, but that. the! grant of such an applica- 
tion would be an “intcrlocuicry order.” cnly, and in 
- consequence not subject to revision. 

Now, whether cr not this distincticn is well 
founded, it is a distincticn of small imporiance.;, for, 
as I had reason to print out in Ma Mya Thin's ase, 
it is well settled, in this Prevince, and also by the 


High Courts of Calcutta, Madras and Patna that. 
“proceedings in revision are. competent. in -respect of: 
interlocutory orders. See The - Jupiter. General 


—— Co., Lid., and others v. Abdul Aziz (2); 
“*. Ay (1910) LL-R, 32 AHC623, 5 (2) (1923) LR. 1, Ran. 231. 
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S.R. M. M. Chetty Firm and another v. P. L. N.N. 
Narayanan Chetty (1); Dhapi v: Ram Pershad (2) ; 
Sree Krishna Doss v. Chandook Chand (3) and Mani 
Lal v. Durga Parasad 4). 

The Courts in Allahabad and Lahore, however, 
have taken a different view upon the general . ques- 
tion whether revision lies upon interlocutory orders 
and this may in part at least’ account for the | view 
expressed by Chamier, J. 

The matter sosfar as decisions upon application 
for leave to sue or appeal as a pauper are concerned, 
is not without authority. and -it is somewhat curious 
that almost all ‘the reported cases. have been. decided 
by the Allahabad High Court.:: 

The first case I would refer to is Makaonmad 
Husain vy. Ajudhia Prasad and others (5). - The Court 
exercised revisional- powers, but — I would observe 
that the case was an exceptional one upon the facts. 


This was a case where leave to sue was refused. 


“In the case of the Secretary of State for India in 
Council v. Jillo (6), it'was decided that no: appeal 
lies from an order rejecting an application for leave 
to appeal as-a pauper. But the Court was of opinion 
that the case was an extraordinary one,'and directed: 
that it should be treated as a case in revision under 
section 622 of the old Code of Civil. Procedure ; 
see also Ma Than Myint and two V. Mons Ba 
Thein (7).: 

In: Muhammad Ayab's case (1), as I have shown, 


it-was held that no application in revision - will lie to 


the High Court from an order granting. an applica- 


tion for leave to sue im forma pauperis.” ~ 





(i) (1921-22) 11 LB. 65, (2) {1887} LLR. 14 Cal. 768. 


(3) (1909) LL.R. 32 Mad. 334. (4) (1924) LL.R. 3 Pat..930. , 
_ (5) 1888) LL.R. 10 AH. 467, (6) (1899) LL.R. 21. All. 133, 


(7): (1926) LL.R. 4 Ran, 20: 
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In Mahadeo Sahaiv. The Secretary of State for 
India in Council and others (1), where an order 
rejecting an application for leave to sue was under 
‘consideration, it was held by Walsh, J., that no 
revision lay, but his opinion in that case was _ obiier 
merely. 

In Shauran Bibi and another v. Abdus Samad 
-and others (2): revisional powers were exercised 
where leave to sue was refused; but the- point does 
not’ seem to have been taken that the Court -had no 
power to take this course. 

In Shankar Ban v. Ram Dei and others 8) a 
Bench held that no revision’ lies from an order 
rejecting an application to sue in forma pauperis. 
This decision followed Mahadeo Sahai’s case (1). 

S6. far, I suppose the balance of authority in the 
Allahabad High Court is against the competency of 


revisional powers, at least where an application to 


sue as a pauper has been rejected. 

The. matter does not rest here, however ; ‘for in 
the case of Sumatra Devi .v. Hazari Lal and 
another (4) (which I can only find reported in the 


All India Reporter), and which was a case where 
the lower Court had ‘not held an enquiry into the 


question of pauperism at all, a Bench of that. High 
Court held that there was a refusal to exercise 
jurisdiction, and that revision would lie in respect 


of the order dismissing the application to -sue as a. 


pauper. Part of the headnote is :— 


“ When the matter is altogether at an dad and the plaintiff is: 


entirely out of Court’: because his application has been rejected 


the order though not a decree.cannot be strictly speaking, treated © 


as.a mere interlocutory order in the course of the trial of a pend- 
ing suit. A definite case should be deemed to have ended with 


“(1) (1922) LLAR. 44 All, 248. (2)-(1923)-L.L.R. 45. All. $48. 
" (3) (1926) LLR. 48 AlL-493. .. (4)-(1930) A.LR. Ail. 758. 
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an order of the Court rejecting an application to sue.aS pauper 
‘because if the Court-fee is not. prid en the claim of the 


pauper cannot be proceeled with.” f 

It is clear, therefore, that the most . ‘recent pro- 
nouncement from this High Court is in 
favour of the application of revisiunal powers in a 
proper case of refusal of leave. The learned 
Judges in that case reviewed a number of previous 
authorities. i Soe Sn 

It would seem,. therefore, that the decisions of 
the High Court of Allahabad would not, of them- 
selves, afford very strong material in support of the 
contention that revision does not lie, at. least, so. far. 
as rejection of” application for. leave to sue Or “appeal 
as a pauper are concerned, — 

The matter does not rest here’ however: for, in 
the case of Afaung Pe Kye v. Ma* Shive Zin ae a 
single Judge of this High Court dealt with an appli- 
cation to revise a decision . rejecting a petition for 
leave to sue as a pauper. The application for revision 
was dismissed. Again, in Afa Shopjambi v. Mubarak” 
Ali and others (2) a Bench of this High Court dealt 
with an application to revise an order refus: ng leave. 
to use as a pauper; but. in neither of these cases 
was the point now under consideration. taken. In. 
the case.of Nassiah and others v. Vythalingam Thin- 
gandar (3) a Bench of the late Chief Court considered 
a similar revision application, but did not decide the - 
question now under review. Upon the whole it may | 
be said; I think, that the balance of authority sepports © 
the view that revision proceedings are competent at 
least in a case where leave to sue or f appeal: as a 
panies is refused, 





a n 4909 I. L.R. 7 ian. 359. 7 (1929) IL. R. wa Ran, “364, 
ae (3) (1911-12) 6 L.B.R. 137, * é 
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Upon the authorities, therefore, and also because 
I.am of. opinion that if revisional powers can be 
exercised upon interlocutory matters, they should also 
be exercised upon the proceedings now under con- 
siccration. I think I must hold in the present case 
that the rejection of the application was a case deci- 
ded, and subject to revision. Further, though it ‘is 
unnecessary to decide ‘the point here, I can see no 
‘real distincticn between the rejection and the grant of 
_an application for leave. 
{come to. this conclusion quite spank from. the 
‘question whether the proceeding is in either of its 
‘results interlocutory or not; but as I have indicated, 


and in view of the cases I have mentioned, even if. 


the: _proceecing is,an interlocutory one, I should’ be 
‘bound’ to. hold that revision lies. 

~The next question is, therefore, whether this isa 
case where revisional powers ought. to be exercised. 


The suit. was on two promissory notes, as to’ 


which the first applicant, Maung San Shwe, denied 


liability and execution, while the second. applicant, 


Ma Thein Tin, admitted that she herself signed the 
‘notes and also that she placed the name of Maung 
San Shwe together with her own: ae the foot of the. 
documents. _ 

The documents: run sepuiitoar as though’ the 
promissors were both the applicants, who jointly and 


severally promised to repay. the paacipal sum of © 


money. 
_. Thé suit was decreed as against both, and upon 
application for leave to appeal as a pauper, the learned 
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was ample to prove that the applicants. were ostensibly 


in partnership, and that 2s, the only result of an 


appeaf would probably be™ “an ‘order. directing amend. 
ment of ‘the: ‘pleadings, and reframing: of. the. issues, 
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he rejected: the application. These remarks were 
directed to the contention that the lower Court had 
failed to frame proper issues, and had given a decree 
against the first applicant, because in its’ view the 
transaction was entered into with the two , Nas 
trading as joint partners. 

- The question for me is whether I should hold that 
the learned District Judge should have had ‘‘ reason to 
think that the decree was contrary to law or to some 
usage having the force of law, or was otherwise 
erroneous or unjust ;”’ and if so, whether he was acting 
illegally or with material irregularity... The question 
then will be whether this is a case where . revisional 
powers ought to be exercised... | 

It was suggested to me that -the meaning. oe thie 
proviso to the rule is. that a Judge has absolute di§cretion 
and that-unless itcan be shown that’ he was actuated 
by reasons which fell outside those materials to the 
considerations before him, his decision cannot be 
interfered with. * 

It. seems to me. that ‘this may go too far ; for, 
upon the plain wording of the provision, it: would 
appear clear that there must be some material, either 
upon the application, or upon the judgment and decree 
from which he could have reasonably formed the 
opinion that the, case fell within the proviso. — 
- The case of Peram: Chennamma (1). was cited by 
Mr. Sanyal i in his able argument for the applicants. 
This was a Letters Patent appeal from an’ order 


of asingle Judge. In ‘that case a singlé Judge, 


in rejecting the application, had merely quoted 
the words of Rule 1 of Order XLIV of the Code 
and observed that the requirements were not fulfilled. 
In the course of the judgment of the Bench, a pre- 
vious :. decision of the same High’Court was asa 


(1) ( (1930) LLR, 53 Mad. #45; 
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where, as the appeal raised a substantial question of 
law, an order refusing leave was reversed. 

In an unfeported case of the Madras High Court 
also referred to in the judgment in Pera 
Chennamiuna’s case, a Bench had apparently stated that 
the appellant (whose leave to appeal as a pauper had 
been refused), “had a prima facie good case,’’ The 


learned Judges also pointed out that it is not necessary 


that the lower Court should arrive at the definite 
and final conclusion that the decree complained 
against is contrary to law or. otherwise erroneous or 
unjust. 

-T am not sure that I feel myself able to agree 


with the view approved of in Peram Chennamma's 


case, viz., that all that is required is a prima facie good 
case, This, with réspect to the view expressed by the 
" Jearned Judges, seems to me to go beyond the words of 
- the proviso. Without, however, expressing any opinion 
_ as to the. accuracy or otherwise of this view, Lam of 
opinion that in the present case it cannot be said. that 
the learned Judge should be held to have. had reason to 


‘think’ that the decision was } within the words of the 


proviso. 


It is perfectly clear that upon the evidence a 


partnership in the very business between the two 


applicants was established beyond any possible doubt: 


The debt to the respondent in the. present case was 
in respect of goods supplied for the purpose of that 


partnership business. It seems to me that this case. 
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was obviously one where it would have been a waste : 
of ‘time to send the case back for amendment of the — 


plaint and further issues to be framed, Had that. 
course been taken the respondents must have succeeded. . 


Moreover I observe that the matters upon which 
the triql Court basel its degision were disclosed in 


an HpRHEgHON. -under section 30 of the Code of Civil 
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Procedure, where it was sought to establish that 
both the applicants are carrying on their business 
and trade together. 

Again the Ist and 2nd issues, as framed, would. 
seem; to me to cover substantially the necessary ground. 

There is much evidence, both oral and docu- 
mentary, upon the pomt, and I do not think this is 
a case. where the provisions, for instance, of section 
93. of the Evidence Act could be said to have been 
transgressed ; for the evidence given was directed. to 
show: the relationship between the parties to. the 
action, and not to show the meaning of the promis- 
sory note or to supply defects in that. document. Such 
evidence would also be admissable to show the course 
of dealing between. the parties ; See as to this section 8 
of the Evidence Act, and cases Collected at Note 5 
to that section on page 145 of the 8th Edition of 
Woodroff’s Law of Evidence. 

There: is also authority for the nes pba that a 
man may sign a promissory note by getting some one 
to write his name for him; see Nga Myat Thin and 
another v. Nga Mye and another (1). Now there is 
ample evidence to show that this was done in the 
present case. In any event, so far as I am able to 
see, it cannot be successfully argued that the learned 
Judge had any real reason to think that the decree 
was one falling within the proviso to Rule 1 of 
Order XLIV. I would point out that the application’ 
must be rejected unless the Judge had reason to form 
the opinion which I have mentioned. That. being so, 
it seems impossible to hold that the Judge was 
acting illegally or with material irregularity. 

Moreover this is a revision case, and this Court. 
would not interfere except where grave herdiship: 
would result in a refusal... Z Pees. See 

(4) (1907-09) II, UBR,, W excodion Signing.” p. iT 
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I am satisfied beyond all doubt that so far from 
hardship resulting to the applicants by refusing to 
interfere, hardship might well result to the respon- 
dent by such interference. It was suggested by Mr. 
Sanyal that the case ought to go back in order that the 
question of partnership should be thrashed out. He 
said that an opportunity should be given for the pro- 
duction of- partnership books and so forth. 

Now, it is perfectly true that no.direct allegation of 
partnership between the applicants was raised upon the 
plaint, nor do the issues framed directly cover such an 
issue. As I have already indicated, however, this very 
question was brought to the knowledge of the appli- 
-cants by a petition filed on behalf of the respondent. 
An examination of the evidence also clearly shows 
that the matter was all along before the Court, and if it 
had been. desired to call such evidence as is now 
‘suggested, an effort should have been made todo so 
long ago. 

Moreover, ihe learned fees obviously: had this 


-aspect of the case before him, and the mere fact that he_. 
-omitted to have the pleadings amended, anda more - 
‘satisfactory issue framed, when the. anly result of so: 
-doing must have been that the respondent would have: 
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‘succeeded, cannot possibly amount to hardship Buen 


the applicants. 

For all these reasons, therefore, I have no eat me 
all that this-is not a case where this court should 
interfere in revision; and the application, therefore, is 
dismissed with costs, advocate’s fee mee gold mohurs,. 
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Before Mr. Justice Carr. 


MEYAPPA CHETTYAR AND ANOTHER 
v. 


U TUN HLA.* 


Civil Procedure Code (Act V of 1908). O. 21. R. 2—Satisfaction or adjustment of 
decree—Exceuting Court's recosnition— Stay of sale—Applicatéon for 
criminal procecdings—Inquiry as to satisfaction. 

Sub-rule 3 of Rule 2, of Order XXI of the Civil Procedure Code prohibits an- 
executing Court from recognizing any payment or adjustment which has not: 
been certified or recorded under sub rule 1, or 2, and the court ought not to stay 
the confirmation of the court sale that has taken place, merely because the- 
judgment-debtor has raised the question of adjustment in another proceeding: 
for criminal prosecution. ‘ 

Lakshman Chandra Naskar v. Ramdas, I.L.R.57 Cal. ihe ceietarore to. 

- But this rule does not prevent a Civil Court from inquiring into an alleged: .: 
adjustment in considering whether a criminal complaint ought tg be filed - 

under s. 210 of the Indian Penal Ccde for fraudulent execution of a decree... 5 


Madhub Chunder v. Novodeep, 1.L.R.16 Cal. 1. 6: Q.E. v. Bapurji, LL R.. 


-10 Bom. 288 : OE. v. sage indimaeaace aad 4 Mad, 325; QO.E. v. ice: LL. R. . 
9 Mad. 101—referred to. 


The. questions in this case were : (1) whether an: 
executing Court was justified in staying the confirma-. 
tion of the sale of the judgment-debtor’s (respondent) ° 
property. at his instance, on ‘the ground that the 
decree had been satished, though such satisfaction: 
had not been recorded as require under Order 21, 
Rule 2 of the Civil Procedure Code, and that a 
had applied to the Court for the prosecution of the 
decree-holder (applicant) for. fraudulent execution. _ 
of the. decree, and (2) whether the Court could go- 


into the question of satisfaction in consideming. the: 
application for a criminal prosecution. 


The decree-holder contended that the Court doula: 
not recognize the adjustment for any ‘Porppst what- 
ever. 


* Civil Revision. Nu. 36.) of 1930, from the order of the “Tovinalip Court: 
of Zig6n in Civil Miscellaneous No. 15 of 1930.. . 
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Anklesaria for petitioners :—Order 21, Rule 2, 
‘Clause 3 distinctly says that an uncertified adjustment 
shall not be recognized by any Court executing the 
-decree. The Court to which the application is made 
is the Court executing the decree and as such can- 
mot investigate into the fact of adjustment which 
‘at must do in order to decide whether sanction 
should be granted under Section 476 of the Criminal 
“Procedure Code or not. The only remedy for the 
‘judgment-debtor is to file a suit ‘as laid down in 
Lakshman Chandra Naskar v. Ramdas (1). If in 
“such a suit the decree-holder appears and denies the 
adjustment it would be open for the judgment-debtor 
‘to apply for sanction and the Civil Court can deal 


‘with Iris application. If the judgment-debtor were to 


“be allowed to file such an application the safeguard 


~antended by the provisions of Order 21, Rule 2 Clause 


.3 would be: nullified. 
Ba Si for the respondent: —Order 71, Rule 2 of 


“the Civil Procedure Code does not prohibit a Civil 


‘Court from taking cognizance of satisfaction or adjust- 
-ment of a decree in proceedings other than’ execution 


“proceedings. The Court is competent to go into the 
“question of satisfaction or: adjustment where there is: 


“an application for a criminal prosection, 


CarR, itn suit No. 81 of 1928 of the Township. 


Court of Zigén the R.M.A.L.R.M.- ‘frm obtained a 


‘decree°on the 12th of June, 1928, against Maung. 
Tun Hla and others. Execution was applied for in - 
Civil Execution No, 152 of 1928 of the same Court, . 
and in the diary of that proceeding under date 3rd_ 


of September, 1928, it is noted that the judgment- 
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{19 1930) LLL,R. 57 Cal. 403. 
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absent. On the same day the decree-holder’s pleader 
withdrew the application on the ground that he did not. 
know what property the judgment-debtors had. 
Execution was again applied for in Civil Execution 
No. 75 of 1930 of the same Court, which was filed 
on the 26th of April, 1930. On the 3rd-of May, 1930, 
Maung Tun Hla filed a petition claiming that he had 
satisfied the decree by execution of registered deed: 


No. 50 of .1928 of the Zigon Registration Office, and 


that subsequently he had made over the property 
mortgaged in that deed ‘in full satisfaction of his 
debts, The petition does not state the date of either” 


_ of these transactions, and no copy of No. 50 of 1928 was- 


filed. The date of this transaction, OO does not. 
yet appear in the proceedings,. a . 
The second transaction tuok place on the 29th of 
March, 1930, A copy of the deed then executed: is- 
filed, but there is nothing on the face of it to show that: 
it es any reference to the decree under execution, - _ 
I mention these facts because in view of the order’ 
that I propose to pass, I think that it will be necessary | 
for the Township Judge to have deed No, 50 of 1928. 
produced before him in ‘order to see what are its. terms. 


and. what its date, 


On the 31st of May, 1930, after aren advocates,. 
the Township Judge refused to consider Tun Hla’s. 
allegation of settlement of the decree. This refusal was: 
based on the prévisions of .Order XXI, Rule 2, of the 


- Civil Procedure Code, and was ‘nndoubtedly. correct. 


Then, on the 16th of July, 1930, Maung Tun Hla. filed’ 
an application under section 476 of the Criminal, 
Procedure Code, asking the Court to take action against 


_ the two petitioners, who are the present manager of,.. 


and an assistant in, the decree- holder-firm, for an: 
alleged offence of fraudulently causing the decree to be: 
execufed. On thé 28th, of. July, 1930, he applied. in: 
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Civil Execution No. 75 of 1930, for stay of confirmation 
of the sale of his property pending the decision of Civil 
Miscellaneous No. 15 of 1930. This application was 
granted by the Township Judge, who directed’ stay of 
confirmation of the sale. 

Here the Township Judge was undoubtedly wrong. 
Sub-rule 3, of Rule 2, of Order XXI, of the Civil Proce- 
dure Code prohibits the executing Court from 
recognizing any payment or adjustment which has not 
been certified or recorded under sub-rule 1 or 2, and 
this sub-rule was properly applied by him in the first 


instance when he refused to consider Maung Tun Hla’s . 
application, The fact that Tun Hla has raised the - 
same allegation in.a separate proceeding has no effect, 
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whatever on the application of this sub-rule ; and, even - 


‘if the -payment or adjustment should be proved in 

another proceeding, nevertheless, the Court cannot 

recognize it in the course of execution of the. decree, 
The question of the application of Order XXI, Rule 


2, of the Civil Procédure Code, has recently been very 
fully considered by a Full Bench of five Judges of the © 


‘Calcutta High Court in the case of Lakshman Chandra 


Naskar v. Ramdas Mandal (1). The five Judges: 
came to a unanimous decision, which I accept as a 


correct statement of the law ; particularly valuable, I 


think, is the following extract from pages 416 and 417 
of the report :— 

‘ It is clear. enough, nor is-it disputed, that the third ieee of 
rule 2 of Order XXI, prevents the adjustment from impeding in 
any way the course of execution. The dectee-holder can insist 
upon and obtain-an order for attachment, an order for sale, an 


order confirming the sale, a sale certificate and delivery of posses-. 


sion of the property sold. Is this intended by the leyistature to 
be provisional, as a means whereby the execution court may carry 
out its work with celerity, but subject to the judgment-debtor’s 


right to set it all ‘aside by appropriate proceedings based on the 





(1) (4930) I.1L.R. 57 Cal, 403. _ 
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ground of fraud or on other grounds? Now, the Code does 
provide ‘instances of an intention that, in some cases, an execution 
court should act subject to check or control by-the result of a 
subsequent suit. Claims by third parties to property attached in 
execution are to be investigated in manner provided by Order XXI, 
rule 60, and by rule 63, the losing pirty may bring a suit to estab- 
lish “ his right.” A similar arrangement is made by 1u'e 103 as 
regards claims by a third party which arise or are preferred at the 
time of.delivery of possession. But questions between decree- 


holder and judgment-debtor, as to whether the decree has been 
- satisfied or adjusted, are not so treated by the Code, and it is clear 


enough that a judgment-debtor who has failed to have an adjust- 


‘ment recorded, can neither bring a suit to set aside the sale on 


the footing of the adjustment, nor apply under section 47 for any. 
such relief: The former course is forbidden by section 47.and 


_ the latter by clause 3 ofrule 2 of Order XXI. He may bring a suit: 


for damages for the decrze-holder’s breach of contract or for 
recovery of the money paid under the adjustment : these are not’ 
questions of execution of the decree, nor are they proper to be 


‘raised in.a Court whose duty is confined to executing the decree. 


They may in some wide sense be questions ‘ relating to the dis- 


“charge or satisfaction of the decree’, but they are not within the 


meaning of these words as used in sec tba 47. Whether damages 
be recoyered or not, the sale in execution will stand ;:and the 
executing Court will neither be troublel with a dispute: as: to the 


fact of an adjustment nor required to adjust the. rights.. of the 


auction-purchaser on the footing that the — has become 


-woid. ” 


That, however, i is not the main question raised in 
this application for revision. The petitioners claim 


that the effect of sub-rule 3, of Rule 2, of Order XXI. 


is to prevent the Township Court from recognizing 
this alleged. adjustment of the decreé at all, and that, 


thunefares the Court cannot hold an enquiry under. 
section 470 of the Criminal Procedure Code. The 
argument is that under section 195 (1) (b; of. the 


Code of Criminal Procedure it is only by virtue of 
the fact that it has seizin ;of the. execution proceed- 


ings that the Township Court can file a complaint 
or proceed with -aview’ to. doing: so under section 
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476. of the Criminal Procedure Code. This 


‘argument is based on the use in Order XXI, Rule 2 (3) 


of the words ‘any Co-rt executing the decree” and 
it is contended that that Court cannvut recognize the 
alleged, adjustment for any purpose whatever. If it 
cannot, of course, clearly it cannot proceed under 
‘section 476 of the Criminal Procedure Code to 
enquire whether there was such an adjustment or 
not. I think, however, that this puts too restricted 
an interpretation on the meaning of the rule. As I 
understand it, it means that the Court cannot consider 
the alleged adjustment in the course of the 


_execution of the decree in question, and does not 
“go farther than that. Any other interpretation would, 
of course, have the efiect of making that part of the 


provisions of section 210 of.the Indian Penal Code, 
which relates to a fraudulent execution of a decree 
a mere nullity, fur there could never be any prosecu- 
dion for such an offence.: 

If the meaning of sub-rule 3, of Rule 2, of Order 
‘XXI, were clearly as has been argued, the fact that 
this anoma’ous position would result would, of course, 
be irrelevant but [ think that it 1s not clear that the 
‘meaning, which is sought to be put upon that sub- 
rule, is really its meaning, - 

.. There have been a number of decisions—all s some- 
‘what old—in which the High Courts of Calcutta, 


‘Bombay and Mauidras have held that this sub- 


tule, or. similar provisions in eatlier enactments, do 
not bar a criminal prosecution. These are :—Queen- 


Empress v. Bapuji Dayaram, (1); Madhub Chunder. 


-Mozamdar v. Novodeep Chunder Pundit (2); Queen-_ 
Empress v. Pillala, (3); and: Queen Empress ve 
Muthuraman Chetty, (Cn 


~-(1) (1886, LL.R, 10 Bom. 288. (2) (1888) LL.R. 16 °Cal. 126 
(3) (1895) LLU.&. 9 Mad. 101. (4) (1881) LL.R. 4 Mad. 325. 
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The exact argument raised before me does not 
appear to have been considered in any of these 
cases, but they are to some extent authority against 
the contention put forward by the petitioners, who 
have beer unable to cite any authority whatever 
in favour of their contention. 

In these circumstances I am not prepared to. 


-interfere in revision, and dismiss this application. 


I wish, however, to express most emphatically 
the opinion that an application of this nature con-- 
not be utilized, as an indtrect means of evading the: 
provisions of Order XXI, Rule. 2, of the Civil. 
Procedure Code. I am somewhat inclined to think.’ 


tion made in the Township Court, and for that. 


reason I pass no order as to costscof this applica- 
tion. ; 


APPELLATR, CRIMINAL. 





Before Sir Arthur Page, Kt., Ch. “ustice, and Mr. Justice Das. 
.KING-EMPEROR 
oy, 
NGA PYE.* 


Criminal Procéduré Code (Act V of 1898) ‘Ss. 123, 397— Setitencé' in S. 397,. 
meaning of—Dejention” under S. 123—Imprisonment for a subsequent: 
offence—Sentences whether to be consecutive. 

The word ‘sentence’ in Section 397 {and its provisos): of the Code of 

Criminat Procedure includes an order of, committal to or detention es prisom 


: under S. 123 of that Code. 


Emperor v. Tula Khan, L.L.R. 30 All. $a4_reforred to. : 
Criminal Revision Cases Nos. 393 and 466 of 1903, 2 Weir 4523 Baijevor Ve. 
Arjun, LLL.R. 34 Bom. 326; Emperor v. Muthukomaran, 1.L.R. 27 Mad. 523 
Emperor v. V.Balkrishna, 1.L.R. 37 Bom. 178 ; Joghi v. Empero?, LL.R. 31 


“Mad. 515 ; King-Emperor v. Nga Po Thin, 2 LBR. 72—disscnitcd' front. 





i * Criminal | Reference No, 3 of 1931, arising out of Criminal Revision No. 252A 
of 1930'of this Court at. Mandalay. 
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The following order of reference which contains the 
facts of the case and the point for determination, was 
made by Otter, J. 


fit 
1930 


Kine- 
eee 


“In this case one N ga Pye was committed to prison Noa P¥ “Pee. 


for two, years under section 123 of the Criminal 
Procedure Code on October 11th, 1928. 

On January 12th, 1929, while undergoing this 
punishment, he escaped from confinement, was 


‘captured on the same day, and on February 17th, 


‘1929, was convicted under section 224, Indian Penal 
Code, and sentenced t& six months’ rigorous: 
imprisonment. 

a hs, question now is, re the latter sentence to 
Fhave run concurrently will the imprisonment awarded 
on - October 11th, pies or should it tun consecutively 
to it. 

If the first alteriative is correct, Nga Pye should 
be at once released; for (apart from remission) his 
sentence of February 17th, 1929, would have expired 
on or about August 16th, 1929, and the imprisonment 
awarded on October 1ith, 1928, on or about October” 
10th, 1930; if the latter alternative is correct, Ehele 
are still ee months to run. 

Section 396 of the Criminal Procedure Code: 
says : ~~ . 

“When a person already endenyaien a ‘sentence of 
imprisonment, penal servitude or transportation, is sentenced ta: 


‘imprisonment, penal servitude or transportation, such imprison-, 


ment, penal servitude or transportation shall commence. 
at the expiration of the imprisonment, | penal servitude or 
transportation | to which he has been. previously sentenced 
(unless the Court directs that the subsequent sentence shall run. 
concurrently with such previous sentence)”. 


The second proviso to that section enacts -— 


. “Provided, further, that wheré a person who has beet 
Medieueed to imprisonment by an order: under section 123 in 
default of furnishing. security is, whilst undergoing such sentence). 


412 


1930 


Kive- 


‘EMPEROR 


vw. 
Naa PYE, 


— 


INDIAN LAW REPORTS. [VoL. IX 


sentenced to imprisonment for an offence committed prior to the 
making of such order, the latter sentence shall commence 
immediately ”. 

It would seem perfectly clear, therefore, that 
under these provisions, the second alternative is 
correct, for the substantive offence under section 224 
{of the Penal Code) was committed when Nga Pye 
was already undergoing a sentence of imprisonment, 
and the proviso to that section would not apply for 
the substantive offence was not committed prior to 
the making of the. ordey under section 123. The 
matter is not concluded, ‘how ever, at Jeast so far as 
this Province is concerned. 

It is well understood that the committal order 
under section 123 of. the Criminal Procedure Code is 
yiot a punishment strictly so called, for no offence 
has beea committed, and the confinement is ordered. 
for the protection of the public. 

‘This distinction is reflected in the Fall Bench 
case of King-Emperor v. as Po Thin “), the head 
mote of which is— ‘ 

“The word ‘sentence’ in section 395 or sation “397, Code 
-of Criminal Procedure, does not inclule an orler of gti 
or detention under section 123, Cote of Criminal Procedure. 

This decision may have been responsible for para- 
graph 400 of the Jail Manual whiclr is :—. ° 

“Tf a prisoner is sentencel to imprisonment in ‘default of 
furnishing security for good behaviour under section 109 or 110 
of the Criminal Procedure Code, while undergoing imprison- 
ment for a substantive offence, the term of imprisonment in. 
default ° of furnishing security shall. be served after the: 
‘substantive. sentence has been given effect to.. But, as 
imprisonment i in default of furnishing security for good behaviour ; 
is a prec ution for the safety of the ‘public, and not a punish- 

gh offence, it must give Place: to, and run: concurrently. 
subsequent i sentence passed. for ‘a-~substantive 








(1) (1903-04) 2 L.B.R: 72. 
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Moreover, the conflict between this paragraph and = 1939 


the order in the present case directing that the ‘Kine. 
substantive sentence should run concurrently, has ie ae” 
prompted these proceedings. - NOLES 

' The difficulty’ is that if the order passed on 
October 11th, 1928, was not in law a sentence, the 

case would not fall within section 397 (or 390) of 

the Criminal Procedure Code at all, and some 

principle other than that there laid down-would be 
applicable. ; 

On. the other hand, the proviso to that section 
makes it perfectly clear that the legislature did not. 
there contemplate any. distinction between a sentence 
of imprisonment for an offence, and an_ order: 
awardig imprisonment. under section 123. This 
provise was. of cotirse passed long after the decisiom 
in the case of -King-Emperor v. Nga Po Thin and 
I think this authority and other relevant cases may: 
be well reconsidered. 

I refer, therefore, for the decision of a Fulk 
Bench or Bench, the following question :— 

Does the word “sentence” in section 397 (and 
its provisos) of the Code of Criminal Procedure include: 
an order of committal to or detention in prison: 
within the meaning of section 123. of that Code? 

If the answer be in the affirmative, the sentence 
‘under section 224 must run consecutively ; if in: the 
negative, he should have been released already. — 

' In .the meantime, therefore, I direct that Nga. 
Pye bg release: on bail upon his furnishing security 
in two sureties Rs. 100 each" to secure his- 
appearance," a "a she 


A, Eggar (Government Advocate) for the Crown..: 
In, the first place, Section 2258 was applicable to the: 
case where.a person committed to prison under section: 
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123 of tue Code of Criminal Procedure escapes. The 
reason for the introduction of this section into the Penal 
Code in 1886 was that, in 8 Cal. 331 and 7 All. 67, it - 
had been held that section 224 would not apply toa 
case under the security sections, because. the person 
under restraint was not detained for any “ offence ”’. 
This reasoning was also, indirectly, relevant to 
the construction of section 397 of the Criminal Pro- . 
cedure Code as indicating that the Legislature in 
1886 recognised the distinction between an accused 
sentenced for an offence and a person committed to 
prison by way of security.. And, probably, Section 
397 of the Criminal Procedure .Cede was not» 
intended to apply to the latter case. 
-Case-law had revived the question ; Bild in setae 
this at rest the Legislature, in 1923, did not ‘appear -. 


to have appreciated the view that’ there ‘was no need ~ 


‘to exclude security cases from section 397. An: 
express: exclusion was made by the proviso, for a: 
particular case of security proceedings. Consequently, 


the Legislature must now be regarded as accepting 


the view thal an order of commitment in security 
ass pa is a sentence within the meaning of 
Section - 397. 


"Pace, CJ—Tilis is a reference in Criminal Re- 


“vision No. 252a of 1930 by my learned brother 
Otter, J. in the following terms :— 


“ Does. the word ‘ sentence’ in ‘section 397 (and its provisos) 


vof the Code of Criminal Procedure. include an order,.of com- 


mittal to or detention in prison’ within the meaning, of section 
123 of that Code?” . _. 


On the 11th of October 1928 one Nes Pic was. 


committed to: prison for two years under section 123 
of the Criminal Procedure Code. On the 12th of 
‘January 1929; while undergoing this imprisonment, 
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Nga Pye escaped from confinement, and on the 17th 
-of February 1929 he was convicted by the Township 
Magistrate of Monywa of an offence under section 
224 of the Indian Penal Code, and sentenced to six 
months’ rigorous imprisonment. 

The question that falls for determination is 
whether the sentence of imprisonment passed upon 
him on the 17th of February 1929 should commence 
at the expiration of the term of imprisonment which 
he was ordered to undergo under section 123 of the 


Criminal Procedure Code, or should run concurrently. 


with it. 


Now, the. dateusinatien of the eee depénds. 


-upon the ‘true construction of section 397 of the 
‘Code of Criminal Procedure, which runs as follows : 

“When a person’ already undergoing a sentence of impri- 
sonment, penal servitude or transportation, is sentenced. to 


imprisonment, penal servitude or transportation, such imprison- 
-ment, penal servitude or transportation ‘shall commence at the 


expiration. of the imprisonment, penal servitude or transportation 


“to which he has been. previously sentenced, unless the ~Court 


-directs that the subsequent sentence shall run SOncrerently: 


with such previous sentence: 
" Provided that, if he is undergoing a sentence of imprisonment, 


and: the sentence on such subsequent conviction is one of trans-: 


‘portation, the Court may, in its discretion, direct that the latter 


‘sentence shall commence immediately, or at the expiration of me : 


imprisonment to which he has been previously sentenced : 
- Provided, further, that where a person who has been nentiiced 


to imprisonment by an order under section 123 in default of . 
furnishing security is, whilst undergoing such sentence, sentenced. 


to: imprisonment for an offence committed:prior to the making of 
. such order, the latter sentence shall commence immediately.” 


‘The second proviso to the section was added by. 


Act XVIII of 1923, section 106. Prior to the passing 


-of this: amendment divergent views were held by the 


High, ‘Courts in India as to” _whether ° an order of 


committal: to; or detention in,. ~prison. under section 
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123 was a sentence of imprisonment within sectiom 
397. A 4A . 
The High Courts of Madras and Bombay and the: 
the late Chief Court of Lower Burma held that such 
an order was not a sentence of imprisonment. (Cri-. 
minal Revision Cases Nos. 393 and 466 of 1903 (1) 
Emperor v. Muthukomaran (2), Joghi Kannigan v. 

Emperor (3); Emperor v. Arjun Ambo Kathodi 

(4) ; Emperor v. Vishnu Balkrishna Bam (5), and. 
King-Emperor v. Nga Po Thin (6), On the other hand,.. 


-a Full Bench of the High Court of Allahabad held. 


that an order of this nature was a sentence of imprison- © 
ment within section 397, Emperor v. Tula Khaw 
(7). In the course of his. judgment. in Tula Khan’ $-, 
case Bannerji, J. obscrved :— . : 

“Upon, the. second que3‘ion, “namely . whether an order ak 
imprisonment in default of giving security for, ¢ good behaviour is a. 
sentence within the meaning of section 397, I entertain. some: 
doubts. A sentence of imprisonment ordinarily implies punish-~ 


‘ if i 
ment for an offence committed, and therefore imprisonment for 


failure to furnish security cannot be regarded as a sentence in the: 


ordinary sense Gilat Word. ce wese ss sp 


It seems, however, that the ‘Lenieletats used the w oe” 
‘sentence’ in section 397 in a wide sense. If it were held that.” 
the word did not incluje imprisonment. in default of, furnishing 
security. a person undergoing such imprisonment may practically’ 
escape punishment for an offence of which he may be subsequently 
convicted. Section 12) of the Code of Criminal Procedure c. innot 
apply to such a casé, and surely itcould never have been intended. 
that he should go unpunished.” ‘see also The iehtibecas V. Wepgh 
Shikary (8) }. 

It would serve no useful purpo se to” discuss and. 
determine which of these! conflicting views We are:. 
disposed to think is correct; for, in our opinion, it, 





_ tl) 2 W.ir, p. 452, - + (2) (1904) LL. 27 Mad. 525. 
~ (3) (1903, LER. 3 Mad. 515. (4). (1910) LL.R. 34 Bom. 326, 
(5) (1913) LLU.R. 37 Bom, (78 (6) (1903-04, 2 L.B.R. 72, 
(7) (1998) LER, 39 AL. 354, (8) 13 C.W.N, 318, 
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is apparent from the language in which the second 
proviso to section. 123 is couched that it was the 
intention of ‘the legislature that the view taken by 
the Allahabad High Court should prevail and that an 
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order of committal to, or detention in, prison passed Pace, CJ. - 


under section 123 should be deemed to be a sentence 
of imprisonment within section 397 of the Code of 
Criminal Procedure. An order committing a person 
to, ot detaining him in, prison under section 123 in 
default of furnishing security is therein referred to 
as a sentence of imprisonment. To hold otherwise 
would be to construe the words “sentence of impris- 
onment” in .section 397 in a. sense plainly incon- 
‘sistent. with the terms of section 397 as amended, 
and with the intention of the legislature as to the 
interpretation ‘to be placed upon these words’ in 
section 397 to be collected: from the language used 


in-the second proviso to the section. The effect of 


holding that such an order.is not a sentence of 
imprisonment, where, as in the present case, a person 
undergoing imprisonment’ under an order of- this 


nature is subsequently sentenced to a term. of impris- ° 


onment for an offence committed after the making 
of the order, might well be that he would go. 


‘unpunished for the later offence. - That never could. 


have been intended. 


For these reasons we answer the question 
propounded in the affirmative. We are further of 


opinion, that the offence proved against Nga Pye was 
under. section 225B, and not 224 ofthe Indian Penal 


Code, and we set aside the conviction and sentence 


under section 224, convict Nga Pye of an offence 


under section 225n, and sentence him to suffer six: 


months’ rigorous imprisonment. 
Das, J—lI agree. 
2 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Mya Bu. 


THE CONSOLIDATED TIN MINES OF BURMA, 
LTD. 


v. 
MAUNG TUN E.' 


Workmen's Compensation Act (VIII of 1923), s.10—Period for proceedings for 
compensation—' Sufficient cause’ for extension of time—Workman's ignor- 
ance and illiteracy. ; 

Under s. 10 of the Workmen’s Compensation Act, a workman must institute 
his proceedings for compensation before the Commissioner within six months 
of the occurrence of the accident. The fact that he is illiterate and ignorant of 
the provisions of the Act is not sufficient cause within the meaning of the pro- 
viso to s. 10 of the Act for. extending the time in his favour. 

Roles v. Pascail & Sons, (1911) 1 K.B, 982—referr ed to. 


Paget for the appellant. 


HEALD, J.—Appellants are owners of atin mine in. 
the Tavoy District. and respondent worked for them 
as a miner being one of a gang employed by Wu 
Pin, one of their labour contractors. The gang, 
which was working in. adit No.. 25, consisted of 
respondent and his father Po Hlaing. and. brother. 
Thein. Pe who were working one branch of the adit, 
and-Po Thin and his’ son Saw Nyun, who were 
working another branch of the same adit. Blasting was 
necessary in the branch worked by Po Hlaing and: 
his two sons and Po Hlaing held a blasting ticket 
issued by the Mine Manager under Regulation 71 of 
the Regulations under the Indian Mines Act, Po 
Hlaing says that he knew nothing about blasting and. 
that his son Tun E, the respondent, always did the. 
blasting for him, and respondent himself admits that: 
he always did the blasting. On the first of April 





“* Civil Miscellaneous Appeal No. 132 of 1930 froin: the order of ~ ‘District 
ntagioeeate s Court of Tavoy is: Civil Miscellaneous No. 2.of. 1930, ‘ 
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1929 soon after noon respondent laid a charge of 


dynamite and, after calling Saw Nyun out of his 
part of the adit, lit the fuse. Respondent and Saw 
Nyun went outside the adit and shortly afterwards 
an explosion was heard. That explosion was evi- 
dently in a neighbouring adit but the members of the 


gang thoughtethat it was the explosion of the charge: 


which respondent had laid, and respondent and Saw 
Nyun went into the adit again. Regulation 80 of the 
Regulations under the Mines Act says that unless it 
“is certain that the charges have exploded no person 
shall enter an adit until half an hour has elapsed 
after the blasting, and by the rules of this particular 
mine, which were admittedly known to the members 
of this gang, no one must enter until it was certain 


- that the.charge had*exploded, and if a charge failed: 
“to explode no one must enter until at least an hour 
had elapsed. An attempt was made’ by respondent 
and his witnesses :to show that respondent and Saw 


-Nyun waited at least. an. hour before entering the 
-adit but the evidence to this effect was clearly false 
because it is certain that the members of the gang 


believed that the charge laid by the respondent had-. 
exploded, and if they believed that there was- no: 


‘reason why they should wait at all, while there was 


every reason why they should enter and begin. 


extracting ore as soon as possible since they were being 


‘paid according to the amount of ore which they. 
extracted. Further even, respondent’s own. witness, 


Po ‘Thin, says that the explosion took place at about 
half past one and respondent and ‘Saw Nyun went 
in again at about two. Respondent. says that when 


they’ went in he saw: that the fuse had burned but saw. 
no-signs of ‘an explosion. He saw a crack in the rock 


at the place where he had laid.the charge and’ tried 
to’. dislodge some -rock and” jist 
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occurred. He was injured by flying pieces of rock 
and his .eyes were hurt. He called out to Saw 
Nyun who helped him out of the’adit. He was. 
taken at once to the Mine Hospital where he was 
treated by the Compounder in charge. The Compoun- 


der and the Overseer and the Manager say that. 


respondent refused to allow the Compounder to do 
anything to his eyes. The respondent’s witnesses: on 
the other.-hand say that the Compounder cleared 


respondent’s eyes of dust and dirt. It is immaterial 


for the purposes of this case which of the two “con- 
flicting stories is true. Similarly the Manager and. 
the Overseer and Compounder say that the Manager 


wanted . to. send respondent to°the Civil Hospital at: 


Tavoy while respondent’s witnesses say that the. 
Manager told them not .to gos to the Hgspital at 
Tavoy. On this point also it is jmmaterial for the? 
purposes of this-case.which story is true because it 


is not alleged that the procedure for medical exami- 


nation laid down in the Rules under the Workmen’s. 


‘Compensation Act was followed. Respondent was in. 


fact taken by his relatives to his village where he: 
was treated by various unqualified Burmese practi=.. 
tioners. He admittedly instituted no proceedings. 
under that Act until the: 29th of April 1930, more 
than a year after the accident, when he sent appellants. 
a lawyer's letter, and on the 5th of May 1930, he 
instituted the present proceedings before the Com-. 
missioner under the Act. Section 10 of the Act so. 
far as it is applicable to: this case, says that no pro- 
ceedings for the recovery! of compensation under the 
Act shall be maintainable unless the claim for com- 
pensation has been instituted within six months of. 
the occurrence of the accident, but there is a pr oviso™ 
to. that. section which says that the Commissioner: 
may . admit and decide a claim. to” compensation: 
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notwithstanding that the claim ‘has nee been instituted 
within six months if he is satisfied that the failure 
to institute the claim was due to sufficient . cause, 
The cause alleged by respondent for his failure 
to institute the claim. within six months was that he 


did not know the rules about the Workmen’s Compen-. 


sation Act, and the Commissioner, holding — that 
such ignorance was “sufficient cause,’ awarded 
respondent a sum of Rs. 2,100 as compensation. 

Appellants appeal and the appeal lies under’ sec- 
tion: 30 of the Act because the question of ae 
of cause is a question of law. 

‘A similar question arose in the case of Roles 
wv. Pascall & Sens (1) under the corresponding 
provisions of the :English Act. In that case the 
_ workman failed toe institute procgedings under the 
Act -within the six ‘months allowed by. the ‘Act and 


gave as. his reasoh-that.he did not know of the: 
\ existence of the Act,. - The County Court Judge held 
that such ignorance was “reasonable cause” within 


the meaning of the. Act and awarded compensation. 


“The -employers appealed and the Court of Appeal held 


that ignorance of the Act was not “ reasonable cause’ 
within the meaning of those words in the Act. 


“The Master of the Rolls’ said : “In my opinion’ we: 


should: be in fact’ really repealing the six months’ 


period’ of limitation, which is distinctly. imposed’ by 


‘the Act, if we were to say that any person could 
escape -fsom that and bring: his claim at any time 


afterwards ‘if he could prove that he’ had never heard 


“of the existence of the Act or. did not | sail ae 
thing about its contents.” 


The learned Commissioner in this case seems ‘to. 


have been referred to that decision, but distinguished 


ay (1914) 1 K.B..982, : 
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the present case on the ground that in’ Burma 


-coolies are for the most part ignorant and often 


illiterate. I do not think that that is a good reason 
for interpreting similar provisions of law differently 
in Burma, and in my opinion the learned Commis- 
sionet was wrong in holding that respondent's failure: 


to institute the claim within the six months allowed 


was due to sufficient cause. ; 

I would. therefore set aside the order for. com-: 
pensation and’ would dismiss respondent’s claim. 

In the ‘circumstances of the case I would-make: 


‘no order for costs in either Court. 


Mya Bu, LT concur. 


PRIVY COUNCIL. 
DAWOOD HASHIM ESOOF AND “ANOTHER. 
v. 


Cc. TUCK SEIN. 
{On Appeal from the High Court at Rangoon,).. 


Navigable Waters—Tidal Creek—Alleged Public Waterway— Evidence—Tida¥ 
Limits of Water ae eee owner—Access to Waterway— Inter ventitg. 
.. Foreshore. 

; The ‘plaintiff constructed a saw-mill and timber noid upon his land which. 

adjoined the upper part -of a creek communicating with a tidal river, and. 

proposed to float logs to the pond by an entrance cut into the creek, The: 

defendant who owned the soil of the upper creek, planted piles in it opposite: 

to the entrance’so as to prevent’ the passage of logs. The plaintiff sued for an: 


“injunction alleging that the upper creek was a public waterway. The evidence: 


showed that at certain. periods of the month the tide reached the..most remote: 


“part of the upper creek, but that usually it was practically dry? fer-a-few hours’. 


' high tide on five to ten days in’ ‘each month there: was sufficient water to float.’ 
ordinary teak logs to the end ; between 1905 and 1914 the plaintiff's. predecessor: 
used to float logs to a former mill, ancl before 1906 persons living in huts (since. 
removed) had used the upper creek for boats when there was sufficient water. 
Any claim by the plaintiff to an easement ‘admittedly was barred by limitation. - 


Held, that the suit failed as the evidence did not esigbiigh that the PURDEL 
creek was a public waterway. : : a *. é a 
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Rex v. Montaguc, (1825) 4 B. & C. 539, 107 E.R. 1183 ; and Sim E Bak v. 
Ang Yong Huat, [1923] A.C, 429—followed. 

Further, even if there was any public waterway in the upper creek it was 
confined to so much of the creek as was covered at ordinary high tides, and 
therefore, on the evidence, did not come right up to the bank of the plaintiff's 
land ; the public right to use the waterway did not imply a right to take merchan- 
dise on to or over the intervening part of the upper creek, in the absence of 
custom or prescription. 

It has been recognised by a series of decisions dating from Doe d. Seebkristo 
v. East India Company (1856) 6 Moo. J.A.267 that in India the beds or channels of 
navigable waters are the property of the Government in the right of the Crown- 
The public right of waterway can only be co-extensive with the property of the 


Government and accordingly (applying Attorney-General v. Chambers (1854) 4. 


De G.M. & G. 206, 43 E.R. 486) cannot extend beyond the limits of ordinary. 
high tides, that is to say, the mean between spring and neap tides. 


Secretary of State for India v. Kadirikutti, (1890) I.L.R. 13 Mad. 369—_ 


: approved. 
The right of a riparian owner on the banks of a tidal navigable river Eeiais 


jure naturae, but it is essential to its existence that his land should be in contact 


_ with the flow of the stream &t least at the times of ordinary high tides. - 
Lyon v. Fishmonger's Company, (1876) 1 App. Cas. 662—followed. 
Decree of the High Court reversed. 


: Appeal (No, 4 of 1923) from a decree of the 


_High Court in its appellate jurisdiction (April 4, 


1925) reversing a decree of the Court in its original, 


; jurisdiction (July 8,1924). 


The suit was brought in the High Court by Leon 


/Shain Sway against M. E. Moolla & Sons, Ltd., but 
owing to. devolutions of title after the appeal to the 
High Court the present parties were substituted. . 

"The plaintiff alleged by his plaint- that the upper. 


‘part of a creek communicating with a tidal river . 
was a public waterway, and that the defendants had_ 
: wrongfully placed piles so as. to obstruct his user ‘of. 


‘it for the purpose of floating logs to his saw-mill on 


‘land adjoining the.creek. He claimed an order for, 
the removal of the piles, an injunction and damages. . 


The claim to damages was not proceeded with. 
The facts appear from the judgment . of the 
Judiciat ‘Committee. , 
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The trial Judge (Beasley, J.) dismissed the suit, 
holding that the upper creek was not -a_ public 


# waterway. 


On appeal the decision was reversed by abe. 
son, C.J. and Maung Gyi, J., and a decree made 
directing the removal of the piles and granting an 
injunction. 

1929, December 2, 4, 5. Dunne, K.C., and R. W. 


‘Leach for the appellants. It was laid down by Lord 
‘Mansfield in. Mayor of Lynn v. Turner (1) that a creek. 


was not a public navigable channel merely because 


it was tidal, and in Ret v. Montague (2) Bayley, J., 


added. that it did not become so where it was navi-: 
gable at certain states of the tide for a very short 
time and by very small boats. These rulings. were: 


applied by the Board in. Sim E Bak v. Ang Yong 
‘Huat (3) in the Straits Settlements, and they. are. 


equally, applicable to India. The evidence, both as: 
to the user of the upper creek, and as to the flow: 
of. the tide,. does not show that the upper creck: 
ever was a public waterway. Further, the -evidénce - 
shows that it was only in exceptionally high tides 
that the water came up to the bank of. the- ‘plaintiff's 

land. .“The public right of navigation is only over. 
the bed as vested in the Government as part of the 
public domain; that extends only so far as the 
ordinary tides flow Attorney-General v. Chambers (4). 
There was therefore a space left between any. 
waterway and the plaintiff's land and that space was. 


the property of the defendants who owned: the whole » 


of the upper creek, The plaintiff not being a. riparian — 
owner on the waterway.(if any)+ had not the rights. 
discussed in Lyon. v. Fishmonger's Company (5); 


- (1) 41774) Cowp. 86 ; 98 E.R. 980. (4) (1854) 4 ‘De G.M.& G. 206 ; 
: = (2) (1825) 4 B, & C, 589,602 ;.107° O° 43 E.R, 486.: 
..’ - E.R. 1183, 1184. ; (5) (1876) 1. ‘APP. Cas. 662, 


(3) (1923) A.C. 429. 
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DeGruyther, K.C. and Pennell for the respon- 
dent. The whole creek forms part of the Rangoon 
river, which is a navigable river and the creek is 
therefore a public waterway. It was declared to 
be so by a decree of the Recorder’s Court in 
1897 which is binding upon the parties. The 
evidence shows: that from 1905 to 1914, when the 
plaintiff gave up his former mill, the creek was used 
for floating logs, and until 1906 it was habitually 
: used by boats. That constituted it a public waterway, 
and nothing has occurred to alter its character. The 


effect of the observations of Bayley, J., in Rev v.. 


‘Montague (1 ) was merely that a channel is not neces- 
sarily navigable because it is tidal. The facts in Sim 
E Bak v, Ang Yong Huat(2) were very different from 


-fthose: in this case ; it related to an excavation made. 


by removing clay and used only by boats of the clay 
workers. In India the test whether a channel is a 
public waterway is its navigability; and is not 
‘dependent upon the tidal flow: Chunder Jahesh v. 


Ram Chunder Mookerjee (3). That decision was 


recognized in Srinath Roy.v.. Dinabandhu Sen (4). 
‘There was therefore a public waterway in the upper 
creek.’ Moreover it came.right up to the: plaintiff's 
land. The right of the public is co-extensive with 
the Government’s. ownership of the bed ; that extends 
from: bank to bank, and in- India. at any rate 


is. not . limited by ie line of ordinary high tides 


(Reference — was made to L. M:. Doss’s Law. of 
Riparian Rights, pp. 76, 82). In India the bed of a 


navigable: river, whether tidal: or not, vests. in the | 


Government : Recs series ChimGcr Ghose v. M. ahomed 


Esoff (5 Bye z Se see 
~(i)- (1823) 4 By &C. 589, 602. an ase ee. 42 Cal.:489, 526 ; 
: (2) 1923) A.C. 429, ‘ LR. 41 LA, 221, 239. 


(3) (1871) 15 Suth. W.R. 212, (5) (1872)18 Suth. W.R. 113, 119. 
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Sir George Lowndes referred to Secretary of State 


_ for India v. Kadirikutti eo] applying Attorney-General 


v. Chambers (2). 


Principles applicable to navigable waters in England 
cannot be applied in India: Srinath Roy v. Dina- 
bandhu Sen (3). But in any case the plaintiff was a 
riparian owner ; the evidence shows that logs. were 
floated into the cut even after the piles. were: 
planted, 


Dunne, K.C., oped 
1931 , January 19. —The judgment of their Lordships: 


was delivered by— 


SIR GEORGE LOwNDES.—The patties to. this appa 
are the owners of rival saw-mills on or adjacent ‘to 
the northern end of a tidal creek communicating to 
the south with the Rangoon River, through which the 
tide flows into the creek. The value of the creek is as 
a means of floating logs up from the river to the mills. 

The. appellants are admittedly the owners under 
grant from the Government of the soil of this - part 
of the creek, which extends for about 200 feet tothe 
north of the Strand Road. They are also the owners 
of land on the north ‘and east sides of it. Their 
predecessors in title had reclaimed a: considerable 
portion on: the-east,,and at the time when the suit: 
out of which this appeal arises was instituted, only a 
narrow strip from 40 to 50 feet wide waseleft ie! 
which the tide had access. «& 

It will be convenient to refer to the eae of. the 
creek to the north of the ‘Strand Road; with: which: 
alone the dispute is concerned, as the upper creek, 








(1) (1890) LL.R. 13 Mad. 367, (3) (1914) LER, 42 Cal,-489, 531 ; 
(2) (1854)-4 De GM. & G.206; 0" LAR. 41 Ay 224.248, - 
43 EAR.-486, - 
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_ The, Strand. Road crosses the creek by a bridge, 
and immediately below it is a second bridge carrying 


the: railway. The headway under both these bridges: 


is limited, being only 2°88 feet above ordinary spring 
tides under the Strand Road bridge, anda little more 
in the case. of the railway bridge, but this is admit- 
tedly sufficient for the passage of logs and. small 
boats... 
‘The ‘respondent's saw-mill was Pocted. in 1922 on 


_thewest side-of the upper creek by his. predecessor’ 


“in: title, who constructed in. connection ‘with it on his 
_own land ‘a timber pond, into which he proposed to 
’ float: his. logs by an eritranite- cut into the upper creek. 


“To this” the ‘predecessors of “the appellants objected, 
by planted a row of piles’ ‘opposite this entrance, 


cand .they 
_which® effectually’ ‘blocked the passage of the réspon- 
dent's. logs. The: predecessor of the respondent then 
instituted his ‘suit on the’ original side: of the Rangoon 
‘High. Court, praying for an injunction and damages. 

: The: parties to the present appeal. are . transferees 





iors the original plaintiff and defendant, but nothing” 
turns ‘on the devolution. of their tights, and ‘for the. 
pu es. of | this reba the. capac will be. 


a, 





se steel -case.made- in. me plaint was | that ‘ane upper 


creek-was - 4: public waterway. through. which - _the res-_ 
seat as. reveals of the spabltes had the ae 





cised jot 30 years. hots Suit. Place: Sate 26 
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of the Limitation, Act, 1908),. and no claim as an 
easement has been maintained before their Lord- 
ships. 

The appellants denied the claim and asserted that 
the upper creek was their. private canal over which the 
respondent had no rights, but before the Board it was 
admitted that the so- -called “canal” was all that then 
remained of what: had been the top of the creek prior 
to the reclamation on the east. 

It is not disputed-that the upper creek is tidal “in 
the sense that at certain periods of the montb*the tide 


reaches its most remote point ;- but for most of the time 
itis dry, at any rate above.-the ‘Strand Bridge,’ “except ’ 
for a trickle of water making: its: way back to the river. 
For a few hours.at high. tide. on. five tO ten days im each 


month there is: enough: ’ -water in the creek to float: 
ordinary teak logs, 3 feet i in ‘diameter, the whole length 
of the créek ; in the middle of : the creek the water is 
thea © Snell's over a man: at Height : 





established that’ it. was a public’ “waterway, - aha: he 
dismissed. “the - suite. In the. Court of Appeal’- this 


‘decision was” ‘teversed, -and_a decree was. passed in 
the respondent's. favour’ ‘ordering the ‘removal’ of the 
piles: and restraining the appellants: from continuing 


or repeating the: obstruction. It is not, their... Lord~ 


‘ships.think, very clear upon’what: ground the judgment 


ef the Appeal Court wag rested: “They do not in 


‘terms, -at. all events, find that the. upper. creek was a- 
“public waterway, aa in certain review: -proceedings | 
taken ‘by the appellants ‘the learned Judges: expressly. 
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disclaimed any intention so.to hold. Their conclu- 
sion As as follows :— 

‘CAt high tide water continues te’ flow right up to ue 
ent’s. slipway, and in sufficient quantity to enable logs to be floated 
up, and the right of floating up logs “has been exercised for a 

great many years by all those who had occasion to use it for this 
purpose. That right had never ceased to exist ; the water had 
never ceased to exist, and - plaintiff (the present . respondent) is 
as much - entitled to float his logs up to- day as he was when 
he had a mill on we eastern bank.” 
- The plaintiff's ‘mill on ines eastern fone to ach 
: reference is. here made was on the land immediately to 
the east of the upper creek, which the original plaintiff 
rented from one Sheobax, the- then owner, for’ five 
years between 1895 and 1901. He then became insol- 


vent: and. the mill was sold by the Official Assignee, 
. It and the’ Jand pen which: it. stood, edudine ‘the: 





the © plaintif s le sedate en 1895 and 


-1901 could: give him any. right of user.in the absence 


of | proof that the waterway was public. : ae a 
ve: Their: Lordships; therefore, Hink -that- the 





mapeidenge can” ‘have: no ‘cause ae att on for: their: 
removal, and he must in effect show that the water tight 
up to -the: -bank of ‘his’ land, the accéss to which is’ 
blocked ‘by the appellants’ piles, i is part. of the public: 
waterway. Their Lordships doubt if this. id asi 2 bstesk 


as sean te, to ithe: Courts i in. India, 







¥ yand o over whith: all subjects SF the Crown’ have’ 
Ke Of. fiavigation, is confined ‘to the: Space ‘covered 
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“public dio of 
‘co-extensive with the right of “the “Crown or. the 
“Government in the bed, and’ ‘their: Lordships are 
therefore of opinion | that the right claimed -by the 
“réspondent i in the present case: over the. creek cannot 
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by “ordinary ’” leh files, that is ie mean between 


_ Spring and neap | tides—or in other words, to that part 


of the shore which for four days in every week, or 


for the most part of the year, is reached’and covered by 


the tides : ‘Attorney-General v. Chambers (1). 
In India it has long been recognised: that: the beds 
or channels of tidal navigable waters:are the property of 


the Government in right of the Crown : Doe d. Seebkristo: 


v, East India Company © (2); Gureeb - Hossein © Vv. 


“Eamb (3); Lopez v. Muddun Mohun Thakoor. (4) ; 
Nogender Chunder . Ghose. v. Mahomed Esof : (5) ; 
~Baban Mayacha. vi Nagu Shravucha, (6):; ‘Srinath 


sade wv. _ Dinabandhu, Sen: (7). The. only reported 
(80 s" their Lordships” have -beén. 
ch: reference. is: made to the 









fee of. the: channel t bed: so vested i in the Gevern- 
“ment is Secretary of. tate: for India‘: Kadirikutti (8) 


in ‘which’ the doctrine of Atforney- -General v. Chambers 
(1) was held applicable. “The principle of the English 
rule i is stated by: Lord. Cranworth: to. be that it is only 

ese ‘limits: ‘that. the bed* can be regarded as 
roptiated soil, not capable-"of 
| pee Their Hae ae 





atigation, or’ swatersray ? can. uy ‘be 






extend eens) the seas of ‘ordinary % ae tides in’ 








( (184). 4DeiG, va & G, 206 (5) 1872) 10 Beng. ‘Lidgment, 
te 43. EAR 4865 (6): 4876) 1.LR.-2-Bor.: t in: 
(2) (1856) 6 Moo. LA 267, (7) (1914) TLR: 42 cal DOF AD 
(3) (1859) Cal. S.D:R. 357... § + eRe a BA, Set ; was ‘a 
°{4). (1870) 13, Moo. 1.A.-467. (8) (48901: LLR.13 Méedings 


éxpressly 





VoL. IX] RANGOON SERIES. 


the sense defined above. It is ‘clear, however, that 


as the upper creék is only navigable for a few hours 
at. most-on from five.to ten days in- the’ month, the 
whole of it cannot possibly be a public waterway. 
Indeed, their Lordships doubt whether “ ordinary’’ 
high tides rise beyond the Strand Bridge at all. A table 
showing the maximum depth of water under the bridge 


during portions of the months of January, May and. 


September 1924, has been proved in the. case, and it 


appears from this that the upper creek must have been. 


wholly “dry during a considerable portion of each 
month—“ for most of the time ” according to the para- 
graph quoted in an. earlier part, of this iement from 
the respondent’s case, ‘ 


The responident’a’ real complaint is not of an - 
obstruction to the channel generally, . but of ‘something . 


swhich ‘obstructs free access: from the channel to his 
‘Jand: on the west. In order to make good this com- 
plaint he must prove not merely that there isa: “public 
waterway over some part of the. upper. creek, but that 
‘the waterway comes right up to his: land.’ The: public 
-right to use the waterway would not imply the. “right to 
land “upon, orto take merchandise on, to- or ovér 

djacent. land in private ownership. “Such 
no. doubt ‘be: established by: ‘custom or 
, as for. ‘instance: in- the case of a right of 






“Cordinary ” “high-water mark remain private property 
‘unaffected by the waterway. The rights of riparian 


‘owners, on the banks of tidal navigable waters: exist. 
jure naturae, because the land has’ by nature’. the. 
advantag e’. of. being ‘washed: by the stream, but iti Js. 


essential to the ‘existence: ofthis right -that. 





should ‘be in. contact with: the flow’ of th feam at. 





Ag " (1) (0789) 3 ER. 253, 261 ; 100 ER, 0, 564, 


pu 
‘towage, Ball: V..- Herbert (1), but the banks: above the: 
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least at the times of “ ordinary.” high ides: see Lyon 
v. Fishmonger’s Company (1). 

Unless, thérefore, the respondent establishes that 
-a public meray, abuts on his land, his suit must 
fail. 

A> plan prepared. i in 1896-7 shows that at that 
time a considerable strip ‘of dry land, forming part 
of what is now the appellants’ property, intervened 
between the upper creek and the site of the alleged 
obstruction. Since. that time erosion. of the western 
shore, possibly due to the reclamation on the east, 
has brought the highest water limit to the respondent’s 
land, but there has been. no. attempt to’ show. that. it 
is mache by | ‘ordinary ” high tides. so’ as‘+to. ‘be -in 
contact with a public waterway, and their Lordships 
for the reasons already given fan that this: is most 
a 

Certain other contentions Pe on behalf of 
the respondent remain to be considered. 

It was suggested in the first place that- though at- 
the time of suit the upper creek may have been dry for - 
a considerable portion of every month, this was due~ 
to silting up,.or perhaps to thé reclamation onthe | 
east side, and that if it was at one-time, as the 
respondent contended it was,.a public waterway, no: 
lapse of time would deprive it of that character. Their 
Lordships think it sufficient to say that in their opinion’ 
it is not established that the upper creek was ‘at any’ 
time a public waterway, and this was: ae, > finding. of #4 


the trial Judge. eh TNs 


Reliance ‘was cea 4 upon the” former user: by k 
boats, and the’ ‘alleged. user . by the: predecessor “of. the. 


respondent for floating logs to his. old: mill on the west: 
bank between 1905: and A9t4: Tt ‘appears that ses 






i} 


(1) {1876} i Abpli Cas: 662... 
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to 1906 there were a number -of ‘huts, ‘said :to have 
been inhabited by beggars, on. the land~to the north 
of the upper creek, and that the inhabitants used ‘it 
for the passage of boats to the Rangoon River -whenever 
the water was of sufficient depth. In 1906 the land 
on which the huts stood was acquired by:the Tramway 
Company ; the huts were removed and from ‘that ‘time 
onward the boat traffic ceased. The trial Judge was 
satisfied that the evidence’as ‘to thése ‘boats was true, 


but he held, following the authority of Rex v. ‘Montague 
(4), that this was not sufficient :to establish the ; claim 


‘to a public waterway. 


_ Their Lordships think that the jeasnedd Judge was. 
right. _ Rex v. Montague ‘was: approved by this Board.in : 


_a-case from the Straits Settlements: (Sim E ‘Bak. Ang 


-Yong Huat (2) and there seems ‘to:be no reason why'the: 


doctrine laid down ‘by Bayley, J., should not be 


applicable ‘to Tndia, for if, as:was “held -in that case, 


a‘tidal water is “a petty stream, navigable’ only at 


certain periods of the tide, and - hen only for a very 


: short: time and ‘by: very ‘small ‘boats, it: is ‘difficult ‘to 
a t. it ever has. been. ‘a ~public navigable 
Retr. Lordships think that this descrip- 
he upper: creek and. ito the 
gation proved in the present. case, ©... 







“With reference to the alleged floating -of logs to. 


-a former mill of the respondent's. predecessor between 


1905 and 1914, it is only. necessary to. say that the 


trial Judge held it not proved, and their aurea see 
“no reason to disagree with bim. 


_ The last matter that calls for sonetleretiba is a: 
decree of the Recorder's Court: in Rangoon dated the 
18th May, 1897, A suit had_ been, instituted. “by the 
predecessor. in title of the respondent against one 





(1) (1825) 4 B. .& C. 539; 107 ER, 1183, 
(2), (1923) A:C. 429, . 
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- 1931 | MacGregor, who had a mill at the mouth of the creek 
Dawoon where it leaves the Rangoon River. The complaint 
Esoos was that MacGregor had obstructed the floating of a. 
©. tice  mill-boiler from the river into the.creek, and the decree 
Sein, . declared that the creek was a_ public: waterway. It is 
clear, their Lordships think, that this dispute concerned 

only the creek below the bridges, and had nothing to. 

do with the upper creek. In their Lordships’- view 

this decree, if relevant at all to the matter of this 

appeal, can afford no help toits decision. ; 

‘Their Lordships would also observe that none of 

the contentions dealt with in the latter part. of this 
judgment can avail the respondent to establish that: he 

has by reason of his riparian ownership a right. of 

access, which the appellant has, obstructed, to. any, 
eublic waterway existing in the upper creek. oe 

For the reasons given their Lordships think that the! 

decree of the Appeal Court*in Rangoon, dated the 24th 

March 1925, should be set aside,«and that of the trial: 

Judge, dated the 8th July 1924, should be restored, 

and they will humbly advise His Majesty accordingly. 

The respondent must pay the costs of the sopelant in 

the Appeal Court in Rangoon. and before this. Board, 


‘Solicitors - for ‘pupellants Cutler, Allingham. & 


Ford. 
- Solicitor for Oe re t. E. Lambert. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Das. 


GOPATAR AND ANOTHER’ 1931 
a ‘Fan. 26. 


ABDUL AZIZ, * 


Fraud—Suil lo set aside decree on ground of fraud—Specific allegation of 
fraud essential, 

Ifa suit is brought to set aside a decree upon the ground that it was obtained 
by fraud, the plaintiff must clearly and specifically.set out the fraud that is 
alleged. The previous decree cannot be set aside on a mere general allegation” 
of fraud: or collusion, thus enabling a party to reagitate in the subsequent suit 
Asiues in the original auit in which the decree had been passed against him, 
Kumar, Rina ve Ram diban Howladar, LR, 41 Cal, a 






hose for the. appellants. 
Doctor for the respondent. 


PAGE, C.J.—This appeal must be dismissed. 
_ It is an attempt on the. part of the defendants 
by filing a regular suit to obtain what is in substance 
the decision of the High Court as a Court of Appeal 
4rom an ex-parte decree of the Township Court of | 
Prome. Such a proceeding is not one to which this 
Court would lightly give its support. 

‘The suit was brought in the Township Court of if 
Prome against the appellants by the respondent to 
recover a sum of Rs, 889 alleged to be due on a. 
promissory. note. In default of appearance by ‘the: 
appellants an ex-parte decree in favour of the: rés- 
-pondent,,was passed by the learned ‘Township Judge. . 

At least three courses were open to the appellants, | 
‘They thight have applied for a review of the decree :;..° 
they might have appealed against the decree, of . 
they might have applied for -an order setting aside - 
thé degree under. Order IX, rule 13.. The appellants 


a et a aia 
* Civil First Appeal No. 174 of 1930 from the judgment of the Original Side." 
iin Civil Regular No. 168 of 1930. : = 
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refrained from taking either of ‘the first two courses, 
but applied to the Township Court of Prome under 
Order IX, rule 13. In the circumstances obtaining. 
in this case that was the reasonable:and proper course 
for the appellants to have taken, because their real 
complaint was that they had not been served with 
the summons ‘in the suit. 

Notwithstanding the application which had: heer 


-made under Order IX, rule 13 to the Township Court 


of Prome, ‘however, ‘the appellants ‘thought ‘fit ‘to: 
institute the resent suit on the Original Side-of the: 
High ‘Court ‘praying “for a ‘declaratory -decree ‘that 
the ex-parte decree passed | ‘in'Civil ‘Regular .No:: 264. 
of 1929 of. the Township Court of Prome be declared: 
null and void.” eee a 

The appellants urged ‘belore the learned trial’ Judge: 
and ialso on appeal before us that if the plaint was- 
takex as a whole it arfounted to a claim to set 
aside mot only the .ex-parte decree but the whole.of 
the proceedings in the Township Court -of Prome upon: 
the ground that the suit was:radically vitiated by fraud.: 

Now, it is unnecessary to .determine whether the: 


present suit as framed would lie in the High Court ;: 


for this appeal can :be detérmined upon .a narrower’ 
ground. If .a regular suit is brought sto. set aside a 
decree supon the ground that it was. obtained by fraud 


‘fhe plaintifis must | ‘clearly ‘and specifically. set .aut. the: 


fraud :that is alleged. As Jenkins, CJiy -observed in: 


“Nanda ‘Kumar Howladar x. Ram jiban Howladar (Qs 
' The jurisdiction to. impugn a previous « decree: for fraud. 


is -beyond «question ; itis recognised .by section AAvof. 
the Evidence Act and is <confirmed by a, Jong. line’ ‘of, 
authority. But uit, is a. _ jurisdiction ito. ibe exercised. 
with care’ cand reserve, ‘for it, would ibe | thigh 





“detrimental - to- encourage the- “tdea: : in litigants that’ 


the final eee ‘in. a ‘suit iis i ‘be smarély = 
“Gy 914) LLR, 41 Cal, 990. ap. 998. 
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prelude to further litigation. The. fraud used in. 


obtaining the decree being the principal point in 
issue it is necessary to establish it by proof before 
the propriety of the prior decree can be investigated? 
Every word of these observations is applicable to 
the present suit. The learned Chief. Justice further 
observed : “A prior judgment, it has been said, 
cannot be upset on a mere general allegation of 
fraud or collusion; it must be shown how, when,’ 
where, and in what. way the fraud: was committed.” 
. If the law were otherwise the result would be 
that in any case in which adefendant is dissatisfied 
_ with: the decree that had: been passed: against hiny: 
all that Re need do would be to make: file another 
suit setting out general allegations of fraud against 


‘the. plaintifi in cohnection with: the. suit, and. this 


would enable. him. to. re-agitate. in. the. subsequent 
‘suit questions. at issue in the original suit in. which 
‘the decree had been. passed. against him.. 

Now, in the present suit (assuming that it lies in: 
the High Court),, the principal complaint. of the 


plaintitts is that the decree was. passed without any 
‘service of summons having been madé upon them,’ 


In paragraph 9 of the plaint the appellants allege 
in general terms that a false. case had been launched’ 


against them, without condescending’ to any par- . 


ticulars: of the fraud, or even specifically alleging 
that their case was based upon the frawdulent conduct 


of' the respondent. A plaint in these terms is not. 
‘ore upoa which the: relief sought ‘or any kindred’ - 


‘relief would be granted in the present suit. 
The learned trial. Judge. dismissed the plaintift’s. 
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‘suit, We. think that. his, decision was correct, and. 


that there. is no substance in.this, appeal, which. must 


be” ‘dismissed: witlr costs. 
Das, J.—I agree, 
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APPELLATE.CIVIL. 
Before Sir Arthur Page, Kt. Chief Justice, and Mr. Justice Das, 


THE OFFICIAL ASSIGNEE 
MAUNG. NYUN MAUNG.* 


Presidency-Towns Insolvency Act (III of 1909), s. 60 (2)—“ Income, nieaning 
of —Income out of trust property whether salary within s. 60 {2). ete: 
' The term “income” ins. 60 (2) of the Presidency-Towns Insolvency : Act’ 
must be construed as ejusdem generis with “ salary” and the Court has jurisdic 
tion undér S..60-(2) to allow the insolvent to enjoy a portion of the income in: 
respect only. of the insolvent’s salary, or income in the nature of a salary. In- 
come which an insolvent is entitled to receive out of a trust property under a deed" 
of settlement i is not salary. or income in the nature of,a salary. within. s. 60 (2)... - 
_ Ex-parte Benwell, 14 Q. B.D. 301; In re Shine, { (1892) 1 Q B.D. | $22 
das to. - ‘ : 


Doctor for the Official rene ° Insolvent's*income: 
from the trust estate was property divisible amongst: 
his creditors and vested in the Official Assignee. This 
income is not salary or income within the meaning of 
s. 60 (2).of the Presidency Towns Insolvency Act. 


“Income” under s. 60 (2) no be 3 in eae of a: 


salary. 


Aiyangar for ie eee ‘The trust: repens 
did not vest in the Official Assignee. All that could: 
vest in the: Official ‘Assignee was the share: of the 
income of the property to which the. insolvent was, 
entitled. Though s. 75 (2) of the’ Act~ was not: 
‘mentioned in the application, the object of it was to, 
claim. maintenance and to determine the amount of that, 
maintenance, ‘reference was’ made to this income. 








Pace, C.J. Under the terms of a deed of settle 


‘dent. dated’ the “5th: ‘of’ May. 1908 the respondent’ 


became entitled inter * alia to. receive a share of: the’ 





ae Civil Miscellarfeous Appeal: ‘No. 126 of. 1930 from the order of the’ S Origin 
Side in Insolvency Case No. 13 of 1930. 
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income of certain immoveable property, amounting to 


about Rs. 250, a month, 
The respondent was adjudicated insolvent on the 
23rd of January 1930, and under sections 2 (e) and 


52 (2) {a) of the Presidency-Towns Insolvency Act - 


(III of 1909), such income became property of the 
insolvent divisible among his creditors. 

On the 14th of May 1930 the insolvent presented 
a petition to the Court in which he prayed that out 
of the said income Rs. 125 a month should ‘be 


allowed to him as maintenance under the provisions: 


of section 60 (2) of the Act. Section 60 is in the 
following terms — ) ye . 
ce 60. (1) Where an (éacivent is an officer of the Army or Nagy. 


or of His Majesty's Roya] Indian: Marine Service, or an’ officer or 
clerk or otherwise employed or engaged in the civil service of the 


Crown, the Official Assignee shall receive for distribution amongst 
the creditors so much of the insolvent’s pay or salary liable to 
attachment in executiofi of a decree as the Court may direct. 

(2) Where an insolvent is in the receipt of a salary or income 


other than as aforesaid, the Court may, at any time after adjudica- . 
‘tion and from time to time, make such order as it thinks just for 
the payment to the Official: Assignee for distribution among the | 


creditors of so much.of such salary or.income as may .be liable to 
attachment in execution of a decree, or of any portion thereof.” 


The learned Judge upon this application passed - 


an order under section 60 (2). directing the Official 
Assignee ‘to allow the insolvent to enjoy half of the income 
that he received from the trustees, viz. Rs. 125 a month. 


‘In our opinion the learned Judge had-no juris- 
diction to pass such an order under section. 60 (2). 
Section 60 (2) refers to cases “where an insolvent is. 
in receipt of a salary or income” other than that: 
referred to in section 60 (1). In. our opinion. the, . 
term “income” in section 60 (2) must be construed 
‘as ejusdem generis with “salary ‘’, and the Court. has. 
jurisdiction under section 60 (2) in’ respect only of. 
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the’ ingelvent’s salary, or income in the nature. of a. 
salary. [Ex-parte Benwell (1) ;, Iw re Shine (2).] The: 
income which the insolvent was entitled to receiye 


out of the trust property clearly was not salary or 
income in the nature of a salary within section 60. (2). 


For these. reasons, in our opinion, the appeal: 
must be allowed, and the order under appeal set. aside. 
We desire to- id that. the order which we now pass 
is without prejudice to any application for ‘an allowance. 
that the. insolvent may elect to prefer under. section: 
75: (2) of. the: Insolvency Act. The costs: of both 
parties. will come. out ofthe estate. ; 


Das, J.—I agree. 


APPELLATE CIVIL.. 
Before: Mr, Justice Heat: and' Mr. Pustice’ Sem: 


RAJA SIR SRMM.A: FIRM, 
Di 
RHE BURMA ‘ol ©o,, Erp 


Civit! Procedtire-Gode. (Act V of 1908), 0. 21, R. 53 (i). (8) and Montene 
order made by Judge—Order and notice signed by. Head Clerk on behalf of. 
Judge owing to his illicss—Judgment-debiors' knowledge. of order of attach- 
ment—Validity of attacliment—Adjustinent’ by jutlgment-debtor: contrary 
to. altachiient. order,.whether so GIR da as.. bs arenes sii 
material, : : 

& Court ‘ordered the attactiment' of'a decree’ ides: 0. ‘21; Rule: 53), _of: the” 

Civil focedure: Code andidirected’ that: notices in’ Form: 22: of Appendix E to 

the» First, Schedule.of. the. Code ‘should. i issue to.-the. Court. whose. decree: wast 

‘sought to Be attactied under Rule 53: (1 ) (8), and to the judgment-debtor (respon~ 

dénts): under. Rule 53+(6),. Thenotices were issued: under the seali of the. Court. 

and.sérved, but owing to the:serious: illness: of the’ Judge: who. was. unable, to: 





" attend Court, thése notices were.signed. by: the’ Head. ‘Clerk of, the Court on. - 
bellalf of the Tudge. Respondents ies a to adj ist” 





the decree with’ ttiet 





(0.14 QBD. nn (2) (1892) LOB. b. ea eae 
Ci ail First Appeal No. iat ‘of 1930 from. the order of the District Court, of: 





tt Civit' Execution” No. 14 of’ 1928. 
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decree-holder, with knowledge of the order of attachment and after service of 
the notice. 

Held, that the Judge having validity ordered: the attachment} it the circume: 
stances of the case, the signing of the notices by the Head Clerk on behalf on 
the Judge was a mere irregularity and that there was a valid attachment of the 
decree, and‘according to Rule 53, Clause 6, as.amended by this Court, the judg- 
ment-debtor having knowledge of.the order of attachment, could not adjust the 
decree sought to be attached, in contravention of that order. 

Bhavirisetti v. Vetcka, TLR 50° Mad. 677 ; Muthiah v Palaniappa, 55 LA, 

_256—referred. to. 


Ba Han for the appellants : fe Head Clerk 


merely: carried out the ‘orders: of the Judge. The. 


signing of the said warrant. and. notice is a purely 
ministerial act. They were issued under the seal: of 
the Court. [If Order 214,. Rule: 53: (1) (0): of the 
present Code: is companed. with Section 273: of the 
old: Code: it. will ke: clear: that: the: words: : “ the: issue 


to such other Court of as notice by’ the: Court.” have. 


taken the place of the words: “ A notice in writing 
to: such. Court upder the. hand of the Judge of -the 
Court.” The. present Code does not insist on’ the 
signature. of the. Presiding’ Judge: 32 Calcutta: 1104 


is an analogous case. Order XXI, Rule 90 and Sec-.. 


tion 99, Civil. Procedure. Code; lay: down principles: 
to meet cases‘ where the. defect or irregularity does: 
not affect the merits: or the Court’s jurisdiction: 

In 50: Madras: 677" it has’ been: held’ that an’ attach- 


nae under Order XXI, Rule: 53, is complete sO soon. 
as the. Court to which the notice: prescribed by: Clause: _ 


(i €b) of the: Rule: receives the notice. 


Moreover Clause: (6) of Rule 53 of Order RxXI as’ 


amendéd by the Rangoon’ High. Court’s Notification 


Noi 25 (Schedule); dated: May 6, 1929, lays:down that no . 


payment or adjustment of the attached decree by 


the judgment-debtor in: contravention of the attach- 


ment order or with the knowledge thereof shailft 
be:refognised:so.long as the: attachment’ remains’ im 


force. Tn the ‘present case the’ judgmrent-debtors:. 
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**! received two notices from the Subdivisional Court 
oe tars. regarding the attachment of the decree. It was only 
Firm after the receipt of the notices that the judgment-debtor 
po on effected an adjustment of the decree. The judgment-. 
' Co.,Lrp, debtor therefore knew of the order of attachment and 
——~ effected the adjustment in defiance of the order. The 


adjustment should not therefore be PeRORUIBE 


Clifton for the respondents. Attachment is 
effected by sending notice to the Court which passed: 
the decree, See 50. Mad. 677. A notice signed 
by aclerk is no notice. See paragraph 117 of the: 
Burma Courts Manual. Consequently *there-was' no- 
attachment. The notice sent to respondents being in 
the wrong form was invalid and in any case ineffective. 
as s the attachment was never in force. 


Heap, J.—In Suit No. 21 of 1926 of the District: 
Court of Magwe one Po Gon and his daughter Ma. 
Tin obtained a decree against the present respondents. 
for over Rs. 25,000 and in Suit No. 25. of 1926 of: 
the same Court respondents obtained a mortgage decree’ 
against the same Po Gon and Ma Tin for over 
Rs. 1,27,000. Respondents applied to:be“allowed to 
set off the amount of the money decree in ‘favour - of 
Po Gon and Ma Tin against the amount: of their 
mortgage decree against the same persons. and to have: 
full satisfaction of the decree against ‘them. ‘entered: 
up, but their application -was refused: and the refusal 
was: confirmed by this Court. * a3 Re See 

In Suit No. 13 of 1928 “of the . Sabdivisional Court’ 
of Magwe the present appellant obtained a simple’ 
money decree. for Rs. 1,663 against the same Po Gon 
and Ma Tin and in execution of that decree on the 26th. 
-of March 1929 he: applied. for an attachrnent . of the: 
“moneys payable by respondents to his judgment- debtors: 
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Po Gon and Ma Tin, under the decree in Suit No. 21 
of 1926. On that application the Judge of the Subdivi- 
sional Court issued a notice to the Judge of the District 
Court attaching a sum of Rs. 1,666, as being proceeds 
of the execution of the decree in Suit No. 21 of 1926 
in Execution Case No. 14 of 1928 in the District Court 
standing to the credit of Po Gon and Ma Tin. ° 

On the following day appellant asked for notice of 
the attachment of the decree to be sent to respondents 


under the provisions of Order 21, Rule 53 (6), on grounds. 


that there was a likelihood of an adjustment between 
his judgment-debtors and respondents in satisfaction of 
the decree. No action was taken by the Court on that 
application, probably because appellant’s earlier applica- 


tion was not inform of an application for attachment 
of the*decree but was an application for the attachment . 
of money alleged to be i in the custody of ae District : 


Court. . 
The warrant of. attachment was retuned by ‘the 
Judge of the District Court with a report that there 


was no deposit in that Court to’ the credit: of Po. 


Gon and Ma Tin. 

Appellant then applied for the iinet of the 
decree by the issue of notices to the District. Court and 
to the respondents under the provisions of Order 21, Rule 
53 (6), and on the: 10th of April 1929 the Judge 


ordered that a notice in Form 22 of Appendix E to 


‘the First Schedule of the Code of Civil Procedure 
should issue to o District Court, Magwe, under 
Order °21, Rule 53 (1) (b), and that a notice of the 


attachment. of es decree should issue to. the 


respondents under Order 21, Rule 53 (6). 
On the 3rd May 1929 a notice in the form speci-. 


fied by the Judge was issued to the District Court: 
and was received in that. Court on the 4th of May.: 


It was sealed with the seal of the Subdivisional Court 
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which issued it, and: was: signed: by the: Head: Clerk of 
that: Court, who purported: to: sign’ not. in his own 
right but on behalf of the Judge. It appears that at: 
that time the Judge was so seriously ill that he was 
unable‘ to attend Court and had to be relieved of his 
duties, so. that there was. a virtual interregnum. in 
the Court. between his. being taken ill and his: 
being telieved by his successor. The Head”Clerk of: 
the Court was ho-vever not empowered to. sign such 


, hotices: im ordinary: circumstances and for that reason: 


- the notice: was returned by the District Court for 


the signature. of the Judge to be obtained. - It was. 
hever obtained }. and: ° so; far as-the: notice::: to: the: 
District Court was. concerned: the. matter rested: 


there. 
here. | 


When. the: provision. for giving, to: the: judginent- 
debtor bound by: the: decree attached, notice of. the 
order of attachment was inserted in Order 21, Rule: 
53}. no: fornr for such notice. was: addedi to the. Sche- 
dule: of notices: in Appendix E- of the: Code, so. that: 
the form: of that notice was left. to the discretion of 


_ the Court, and in the present case:.a notice was: 


issued. to respondents in exactly the. same. form’ 
_asi the: notice’ to the. Court ‘except’ that: it’ was: 
addressed to: respondents and not to the Judge. It 
was: headed as: a notice of attachment of a. decree to. 
the Court. which passed it, and it referred to the 
decree, in Suit. No. 2§ of 1926, and gave the names 
of: the parties: to that decree, namely Po Gon: and. 


‘one as the decree-holders and respondents. @s the 


nat issued on the 3rd of May 1929, was ‘sealed: 
bb the seal of the Court. from’ which it “issued, 
" “yas signed by the Head: Clerk. of that Court’ 
uxportih, 

seeing wet tor act on behalf of the Judge. Respon~ 


dents.-adi zit receipt of that notice amd in fact 


weed on amd like the. notice to: the. Court it 
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produce it ‘themselves together with the cover in 
which it was received, and from ‘the post-mark on 
the cover it appears that they received it ‘on or 
about the 8th of May 1929. . 

On the 23rd of May 1929 respondents and Po 
Gon and Ma Tin filed a joint application in the 
District Court in Execution Case No. 14. of 1928, 
asking that satisfaction of the decree in Suit No. 21 
of 1926 should be entered as the suit had been 
‘compromised, and on the 28th of May ‘the Court 
‘ordered the exectition case ‘to ‘be closed. 

On the 12th of October 1929 appellant :applied in 
Execution Case No. 14 of 1928 in the District*Court 
for execution of the decree in ‘Suit No. 21 of 1926 
mndex. the provisions of “Order 21, Rule 53 (2). 


‘Notice of ‘that:application was issued te‘respondents-and. 


‘to Po‘Gon ‘and Ma Tin. Po-Gon and Ma Tin did 

not contest the application. ae 
‘Respondents contended ‘that there was no -valid 

attachment, that notice of ‘the attachment was not 


duly sent either to the District Court or ‘to them, 


and that since satisfaction -of ‘the -decree had- been 
entered no ‘further -proceedings in -execution were 


possible. As I have already said they produced ‘the 


notice ‘received ‘by them and the cover in which it 
was received. 

The District ‘Court ‘found ‘that because the Head 
(Clork -of the Subdivisional Court who ‘signed the 
motices of the attachment of the decree, which ‘were 
gorit to the District Court and ‘to’ the respondenits, 
‘was ‘not empowered ‘to sign ‘such ‘notices, there «was 


mo. attachment, ‘and ‘on ‘that ground ‘dismissed appel- 


flant's application for -execution. 


Appéllant -appedls on grounds ‘fiat ‘the —— was 
in fact attached by ‘the swarrant issued wn ‘their 


application -of the 26th March 1929, that iby reason 
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of the Judge’s order of attachment of. the 10th. of 


April 1929, the Head Clerk of the Court was em- 
powered to sign the notices which that order directed. 
to be issued, such signature being a purely minis- 
terial act, that the attachment ordered by the Judge 
on the 10th of April 1929 was actually effected by 


the issue of the notice to the District Court on ° “the 


3rd of May 1929, and that because respondents 
effected the adjustment of the decree against them 
with knowledge of the order for attachment and in 
contravention of that order, the adjustment could not 
be. recognised by the: District Court. : : 
_ There is no force in the first of these aaaands ‘of 
appeal because, although appellant doubtless intended 
to apply . for. atlachment of the decree, he did pot in. 
fact do so, and the attachment which actually issued as 
a result of his application was not an attachment of. 
the decree. 
With reference to the second ground of appeal 
it-is quite clear in view of the orders contained. in 
paragraph 117 of the Burma Courts Manual -that 
the Head Clerk of the Court was not empowered to 
sign such notices by himself and it was doubtless 
ry this reason that he signed them “ for” the Judge. 
_ With reference to the third ground of appeal it 
is settled law by reason of the judgment of- their 
Lordships of the Privy: Council in the case of Muthiah 
v. Palaniappa(1) that “no property can be declared 
to be attached -unless first the order for attachment. 
has been issued, ‘and. secondly in. ‘execution: of that 
order the other things preseribed , -by the rules-in the 
Code have been done.” Further. in view of the 
Full Bench decision of the High Court of. Madras’ 
in the case. of Bhavirisetti.v. Vetcha’ (2) and of. the 
prauisOns) of the Rule 53: itself. it-may- be taken. as 
“2 (1)"(1927) 55 BAS 256, ©: (2) (1927) Tua. $0 Mad, 677, 
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settled law that an attachment under that rule is 
completed by the receipt of the notice prescribed by 
‘Clause (1) (b) of that Rule in the Court to which 
that notice was sent. : 

But as the learned Judges eid | in ‘the latter case 
Clause (6) of Rule 53 has nothing to do with the 
completion or non-completion of the attachment or 
its coming into force. The clause itself, as amended 
in this Province, says that no payment or adjustment 


of the attached decree made by the judgment-debtor | 
in contravention of the order for attachment and with. 
the knowledge of that. order, whether that ‘knowledge’ 
was acquired through the Court-or otherwise (vide: 
the remarks on this point in ‘the Madras case),. 
' shall be recognised - by any. Court so. long as the. 


- attachment remains in force. 


The position therefore. is that so long as. ee 
‘was a valid order for attachment and a valid attach- 
ment it is immaterial whether the adjustment men- 
tioned in--Rule 53° (6) was effected Behar or. after © 


the actual attachment. 


_ There is no question in ‘this, case of the validity 
ofthe order for attachment: What. is sila ee 


the validity of the actual. attachment. 


The question to be decided at this stage is there. 
fore whether or not there was ‘a valid: attachment. ° : 
‘No cases on this point except the Madras case » 


mentioned above have been cited. before us. 


- Questions of irregularity in ‘the. procedure. in” 


respect of attachment commonly arise in cases under 


“Order 21, Rule 90, and that rule allows. an objection # 
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‘on the exound of irregularity. only ifthe irregularity # 


is material and if substantial injury. has been 
caused: by ‘it. Similarly section 99 of the Code 


Says. that no decree shall be reversed or substantially. : 


varied. in appeal on. account of any. defect: or. 
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irregularity in any proceedings in the suit not affecting 
the merits of the case or the jurisdiction of the 
Court. On the analogy of these provisions I -would 
hold that in a case like the present, where the 
Judge ‘himsclf had ordered the attachment and had 
specitied the particular form of notice to be ‘used 
but had fallen so seriously ul as to be unable to do 
the :work :of the Court before the notice was issued, 
where the notice had issued in the form ordered 
‘by the Judge and had been sealed with the seal of 
the Court, and had been signed by the Head Clerk 
of the Court, purporting to sign it not in exercise 
of any power of his own but on behalf of the Judge, 
the irregularity, which consisted merely in the 
Clerk’s signing the notice on behalf of the Judge, 
did not prevent the attachment from being effective. 

I would therefore hold that in this case there 
was -a valid attachment ‘of the decree. 

The :sole question which remains is whether or 
mot respondents had knowledge of the order for 
attachment at the time when they effected the adjust- 
‘ment of the decree on or about-the 23rd of May 1929. 
They ‘admittedly received the notice on or about. 
the 8th of May. hat notice was in form an 
intimation to the Distvict Court that the :decree 
against them had been attached, It was iheaded:as 
ta motice of attachment of a decree to the Court 
which passed it, :and, as I have said, it referred :to- 
‘the decree ‘in Suit No. 21 :of 1926 giving the names. 
of ithe ;parties, namely Po’Gon and one son the ‘one 
side -and respondents on ‘the other, It.said-expressly 
adhat that decree was attached. It is true that the 
motice was not in the form in which it: should shave 
‘been as:a notice to respondents,. tbut ‘it was clearly 
sufficient ‘to inform them ‘that ‘the decree had been. 
aittadhed. In tthese circumstances I ‘have no ‘hesitation. 
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in holding that at the time when respondents 
effected the adjustment which. purported to . satisfy 
that decree they had knowledge of the order for 
attachment’ and that therefore they effected that 
adjustment in contravention of that order and with 


knowledge of it, -It follows that the adjustment could 


not be recognised by the District Court, and that 
appellant was still entitled to execute the decree 
against respondents under the provisions of Order. zi, 
Rule 53 (2). 


I would therefore set aside the ender ‘of the District 
Court, which is under appeal, and I would direct. 
that Court to proceed with the execution of the 


decree on appellant's application pads Order 21, 
Rule 53 (2). 


_ Respondents should pay appellant’s ects. in this: 


geal, _Advocate’s fee to be five gold mohurs. 


SEN, J.—I agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Jusiice, and Mr. Justice Das. 


MA THAN MAY anbD ANOTHER 
Vv 
THE BAILIFF OF THE TOWNSHIP COURT 
' OF KYAUNGGON.* 


Limitation Act (IX of 1908), ss. 4, 29 (2) (a)—Geireral Clauses Ack (X of 1897), 
Clause 10—Provincial Insolvency Act (V of 1920), s. 68—General provisions 
of Limitation Act—A pplicability to periods of liniilation prescribed by 
special Acts. 

By reason of the express terms of s. 29 (2) (aj of the Limitation Act, section 

4 ofthe Limitation Act applies to applications made under the Provincial 


Insolvency Act. 
Dropadi v. Hiralal, I.L.R. 34 All. 503—referred to. 
Jhan Bahadur Singh v. The Bailiff of the District Court of Toungoo, 1.L.R.5 


Ran. 384—dissented from. 


In this case the question was whether s. 4 of the 
Limitation Act applied to an application made under 
s, 68 of the Provincial Insolvency Act. This applica- 
tion was filed a day after the last day of limitation, 
but this last day was a ‘Sunday. 


Kale for the depettanits The general provisions of 
the Limitation Act apply to periods of limitation 
prescribed by a special Act unless expressly excluded 
by such special Act. The application is in time, 
having regard to s. 29(2) of the Limitation Act and = 
Clause 10 of the General Clauses Act. 

See Dropadi v. Hiralal, 1.L.R. 34 All. 503. 


S. C. Das for the respondent relied on Jhan 
Bahadur Singh’s case in.5 Ran. 384. 


PaGE, C.J.—This appeal raises a question of some 
importance as to the applicability of the Limitation Act 





* Civil Miscellaneous Appeal No. 192 of 193) from the order of the District 
Court of Bassein in Insolvency Case No. 25 of 1930, ‘ 
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{IX of 1908) as amended to applications under the 
Provincial Insolvency Act V of 1920. 

On the 6th of April 1930 a receiver in insolvency 
seized certain property which he claimed as belong- 
ing to the insolvent. On the 28th of April 1930, the 
appellants filed an application under section 68 of 
the Provincial Insolvency Act (V of 1920) by way of 
appeal against the act of the receiver in aes the 
property in dispute. 

- Under section 68 of the Provincial saneni Act 
no application shall be entertained by the Court 
“after the expiration of twenty-one days from the 


date of the act or decision complained of.” The 


period of twenty-one days from the seizure of this 


property by the recejver expired on the 27th of April . 
1930, and, therefore, the application of the. appellants - 
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prima facie was barred by limitation. It appears, — 


‘however, that the 27th of April 1930 was a Sunday, 
and a dies non so far as the Courts were concerned. 
It follows, therefore, that if section 4 of the Limita- 
tion Act applies to proceedings under s.. 68 of 


the, Provincial Insolvency Act the nema of the 


appellants was within time. 


The learned District Judge of eechin dismissed 


the application holding, pursuant to a decision’ of 


this Court in the case of Jhan Bahadur Singh v. The 
Bailiff of the District Court of Toungoo (1), that the 
Provincial Insolvency Act was a:complete Code; 
that the Limitation Act did not apply to applications 
made under the Insolvency Act, and; that the period 


within which applications under the Insolvency Act. 


were to be preferred was a matter “intended to be 


left to the discretion of the Insolvency Court.” With . 


due respect to the learned Judges who: expressed the 


above Spinion in Than Bahadur Singh's case (1), as 


(1) (1927) LL.R. 5 Ran. 38h. 
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at present advised I should not be prepared to accept. 


‘the view that they therein expressed, for, as I 


apprehend the matter, in so far as the Provincial 


‘Insolvency Act does not prescribe any special period 


within which applications made thereunder shall be 
preferred, the general provisions of the Limitation 
Act pro tanto do apply to such applications. 

In Dropadi v. Hiralal (1), a full Bench of the 
Allahabad High Court’ observed that “the general 
provisions of the Limitation Act are founded mainly 
upon equitable considerations’ which apply as much 
to periods of limitation prescribed by special Acts as. 
to periods of limitation eS by ee Seen 
Act itself. ve 2 

I am clearly of opinion, however, that the present. 
application was preferred within the time prescribed’ 
in that behalf by law. Under section 29 {2) of the: 
Limitation Act. it is provided inter alia that “ for the. 
purpose of determining any period © of limitation” 
prescribed for any suit or appeal or application by! 
any special or local law, (a) the provisions contained 
in section 4, sections 9 to 18, and section 22 shall 
apply only in so far as, and to the extent to which, 
they are not expressly excluded by-such special or 
local law.” 

In the Provincial Insolvency Act there is no 
provision. expressly excluding the applicability of 
section 4 to applications under section 68.. Further, 


by Clause 10 of the General Clauses Act (X. wof 1897): 


it is provided that “ whete by‘any act of the Governor- 
General in Council or Regulation made after the 
commencement of this Act, any act or proceeding. is 
directed or allowed to be done or taken in any 
saben or Butea on a t certain day ¢ or within a prescribed 





(1) (1942) 1 LLR. 34 All, 1, $03, 
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period, then, if the Court or office is closed on that 
day or the last-day of the prescribed period, the act or 
proceeding shall be considered as done or taken in 
due time if it is done or taken on the next day 
-afterwards on which the Court or office is open: 
Provided that nothing in this section shall apply to 
any act or proceeding to which the Indian Limitation 
Act, 1877, applies.” 

The question, therefore, is whether section 4 of 
the Indian Limitation Act applies to an application 
-under section 68.. In my opinion, by reason of the 
express terms of section 29 (2) (a), section 4 of the 
Limitation Act does apply to the application of the 
‘appellants, Section 4 runs as follows :— 

“Where the period of limitation EO for any suit; 


senbeal or application, expires on a day when the Court is. 


‘closed, the suit, appeal or application may be instituted, preferred, 
‘or made on the day that the Court re-opens.” 


For these reasons, in my opinion, the appeal must 


be allowed; the order dismissing the appellants’ 
application set aside, and the proceeding returned to 
the District Court of Bassein to be determined upon 
the merits according to law... 

The appellants are entitled ‘to their: costs, three 
gold mohurs. 


Das, j= agree. . 
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INCOME.TAX REFERENCE. -. 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Das and Mr. Justice 
Maung Ba. 


COMMISSIONER OF INCOME-TAX, BURMA 
v. 


SURATEE BARA BAZAAR CO., LTD.* — 


Tecoma: tax Act (XI of 1922), Ss. 9, — Bazaar property let out in stalls—“ Annual 
value” —Basis of annual value—Daily rents aggregate—Doctrine of 
hypothetical tenant—Construction of . statute. 


' Assessee is the owner of bazaar property ‘consisting of a number of stalls. 


“Jet out daily.at a small rental. 


Held that the property was assessable under s.9 of the Income-tax Act, by’ 
ascertaining the annual value of each of the staMs and taking theiy aggregate. 
If.the actual daily rents paid were sufficiently. stable the Income-tax Officer.’ 
could accept them as the daily rents at which the stalls could ‘reasonably be- 
expected to let. But whether the annual value would be 365 times the daily 
rent or less would depend on the facts of each case to be.determined by the 
Income-tax Officer. 

The assessee could not in the circumstances of the case ask to be feeatea as 
the “hypothetical tenant " of his property, so as to claim a deduction of his- 
estimated profit as tenant before assessment. The provisions of s, 9 of the: 
Income-tax Act were not to be construed in the light of the City of Rangoon 
Municipal Act. 

Commercial Properties, Lid., In re, L.L.R. 55 Cal, 1057 ; The Attorney- Exnmnat 
v. Mutual Tontine Westminster Chambers Assp<s Jation, Ltd., (1876)'l Ex. D. 469 x 
Williams v. Sanders, (1927) 2 K.B. 498—referred to. 


Suratee Bara Bazaar Co., Lid., The Municipal si ala of Rangoon—\.L.R... 
5 Ran. 715— distinguished. 


‘The Suratee Bara Bazaar Co., Lid.,- are the: 
owners of bazaars which.” consist of stalls or shops. 
let out to tenants on*the basis of a daily rent. ° ‘They 


“were assessed to income-tax for the year 1928-29, part. 


of their income being ‘the income from the bazaars. 


Under s. 66 (2) of the Indian Income-tax, Act the’ 


Commissioner of Income-tax referred the following 


a cu for the decision of the High, Court: i 





Reference No, 4 of 1930, 
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“In respect of income from the petitioner’s bazaar properties 
should the Income-tax Officer have adopted the principles laid 
down in the casé of the Petitioner v. The Corporation reported 
in 5 Rangoon Series, page 715, and having arrived at the annual 
value in accordance with such principles should he have deducted 
therefrom the allowances referred to in section 9 of the Act?” 


Leach for the assessee: The assessment of the 
properties is made under s. 9 of the Income-tax Act. 
Having arrived at the “annual value” in accordance 
with S. 9 (2), the Income-tax Officer must make the 
deductions specified in* section 9 (1). Section 9 (2) 
demands the application of the “ hypothetical tenant” 
test. What. that test implies had been decided in 5 
Rangoon 715. The definition of “annual value” in 
s, 80 (2) of the City of Rangoon Municipal Act 
(with which 5 Rahgoon 715 dealt) was really the 
‘same. . The Income-tax Act was a taxing statute and 
must be construed strictly, the assessee being entitled 
to the benefit of any doubt. (1892) A.C. 150, (1914) 
A.C.765, and 48 Cal. 161: The English Income-tax 
Act was different to the Indian Act and the cases 
under the English Act were therefore not applicable. 


_. A, Eggar (Government Advocate) for the Crown. 
Section-9 of the Income-tax Act lays down the: allow- 
ances tobe made. What allowances are made for rating 
purposes are not relevant. We have to construe 
“annual value’ in section 9. The Company say that 
one must arrive at the’ annual value as in Municipal 


cases by supposing that the Company is an hypothe-. 
‘tical tenant 4nd. allowing them to! make deductions 


from the income for their profits and. for’ interest on 
‘capital before the rent which. they would pay can be 


‘ascertained, and then to make deductions allowed by. 


séction 9 of the Act. Thus a large sum of profits 


would’escape tax. There is nd nieed:to introduce the 
hypothetical middleman and to put the Company in the 
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1931" place of that man. The actual rents received during 
oS , the year can be taken as the annual value. Williams 
Income-rax, v. Sanders, (1927) 2 K.B. 498; Attorney-General 

v. v. The Mutual Tontine Westritester Chambers Asso- 
“Bara, ciation, Ltd., (1876) 1 Ex. D. 469. 
eres 


Pace, C.J.—The following question has been stated 
for the decision of the High Court by the Commis- 
sioner of Income-tax, Burma :— 

“Tn respect of income from the- petitioner’s bazaar properties 
should the Income-tax Officer have adopted the principles laid 
down i in the case of the Petitioner v. the Corporation reported 
in5 Rangoon Series, page 715, and having arrived: at the annual 
value in accordance with such principles should he have deducted 
therefrom the allowances referred to in section 9 of the Act ?”’<: 

- Now, it is common ground that the assessment of 
these properties was rightly made under section’9 of the 
the Income-tax: Act (Xl of 1922) Cn re Cormmer- 
cial Properties, Ltd.) (1). 

‘ The contention on behalf. of the assessee, elt 
tegaid to the provisions of section 9, is that ‘in 
ascertaining the “annual value” of the property sub- 
‘ject to’ assessment under section 9: (2), upon a true 
construction of that sub-section it was incumbent 
upon the Income-tax Officer to treat the assessee, 
‘who is the owner of the property, as though he were 
-a tenant of the property, and, if that were done, he, 
as a hypothetical tenant, would be. entitled to certain 
special deductions in arriving at the annual value of 
the property ; for instance, a sum representing a fair 
‘profit to the assessee upon the hypothesis that he had. 
taken a lease of the premises with- the object - of - 
acquiring profit or gains therefrom, and a sum 
representing interest on: the capital which: it was’ to: 
be presumed that a tenant would expend upon. taking 





(1) (1928) LLE.R..55 Cal. 1057. 
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a lease of the property with a view thereby to make 
the lease that. he had obtained profitable to him. 
Deductions of this description were granted to an 
assessee under the Rangoon Municipal Act in the 
Suratee Bara Bazaar Co., Lid. .v. The Municipal 
Corporation of Rangoon (1). The terms of that Act how- 
ever are couched in language which is materially different 
from that which was used by the Government of 
India.in ‘enacting section 9 of the Income-tax Act 
and in my opinion itawould be idle to refer to the 
principles laid down in. connection with the Rangoon 
Municipal Act in the Suratee Bara Bazaar Co., Lid. v. 
. The Municipal Corporation of Rangoon (1) for guidance 
in construing the provisions of section 9 of the 


Income- tax Act. Section 9 must be construed accord- 


‘ing. to the terms of that section; and the only 


- question that falls for determination ou this reference 


is as to the meaning of the words. “annual value,” 
as. defined in ection 9 (2) of — Act. Section 9 (2) 
‘uns as follows :— | 


“ For the purposes of this sectibn the expression “ annual’ 


~value ” shall be deemed to mean the sum for which the proper ty 
might reasonably be expected to let’ from year to year.” 


. Whose property is it that is to be assessed ? It is 
the property of the assessee. 


Now, this property is bazaar eee consisting of 
a number, of stalls let out daily at a small rental, and- 


,we are satisfied that in circumstances such as firose 
obtaining in the present case the annual value of each 
of the “stalls must be ascertained, and that the annual 
-value of the stalls taken in the aggregate is the property 
-of the assessee liable to assessment, * Williams v. Sanders 
(2); see also The Attorney- General v. Mutual Tontine 
Cd Chambers. Association : Lhe, (3): If the 


ae (1) - (1927) LLR. 5 Ran. 715. 
) LR 2 (1927) 2KB.498. © = (3) LR, (1876) 1 Ex,D. 469. 
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contention urged on behalf of the assessee were to be 
accepted, namely, that although he is the owner of the 
property he is to be deemed. to be a hypothetical 
tenant thereof for the purposes of section 9 {2), he 
would be entitled as a hypothetical tenant to make 
deductions such as we have indicated, and also 
deductions j ja respect of repairs, insurance, etc., which 
he would ibe entitled to deduct a seeond ime under 
the provisions of section 9 from the annual value of 


the property after it had been. ascertained. Not only 


would: some of these deductions thus be granted twice 


over, but. the deductions in. respect of interest on’capital 


and the profit-which itis to be presumed that a tenant’. 


‘taking a lease of. the bazaar would make, although in 


truth and fact these sums: are part of.the profit accruing: 


to the assessee as the owner of the premises, in such 


circumstances would escape assessment. In my opin-. 
ion. the contention of the assessee is misconceived, 
and that on the facts as found there is no room ae 


‘the doctrine of the “ hypothetical tenant” to operate. 


The meaning and effect of section 9 appears to me to 


-be quite plain. It is a'section under which the owner’ 


of immoveable property is assessed. What is the sub- 
ject of assessment ?. The income and profits derived. 
from, the property. How are such income and profits. | 


to be ascertained? By finding out “the sum for 


which the property ett Teasonably be expected: to 
let from year to year.” How is that ‘to'be done? ‘In 
our opinion by ascertaining the annual ‘value of each: 


‘of the stalls.) which in the: aggregate make ‘up the: 2 
property to be assessed. In order to discover what. 
‘that annual value is the Income-tax Officer. must have. 
regard to the facts connected with the property which 


are within his knowledge, and of which -he- has. 


“information. One of the factors. that he must: take: 


into. consideration is the actual daily rent obtained: 
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from the various stalls. If in his opinion the daily 
rent is sufficiently stable to enable him reasonably to 
determine that the rent as paid is the letting valuc of 
the stal’ per diem it was the duty of the Income-tax 
Officer to determine as a matter of fact that that was 
so. The Income-tax Officer has so found, and his 
finding cannot be challenged on this reference. It 
is only where the actual rent paid by the lessee is 
not a safe criterion’ of the letting value of the prop- 
erty that the Court is compelled to ascertain the 
sum for which the property might reasonably be 
expected to let-from year to. year by considering 
. what a prospective tenant would be prepared to pay 
-as rent, taking into account the various matters in 
-respect “of which,a deduction is allowed. 

In the present case the Income-tax Officer fas 
found as a fact that the daily rent paid in respect 
of each of the stalls was sufficiently stable to enable 
him to hold that the daily rents paid for the stalls 
were the sums for which the stalls might reasonably 
be. expected to let per diem ; and if, putting himself 


‘in the position of a prospective tenant of each of the’ 


stalls, the Income-tax Officer comes to the conclusion 
“that the daily rental multiplied by the number of days 
in the year would fairly represent the sum. for which 
the property might reasonably be expected to let from 
year to year, then the aggregate of such sums is the 
annual value of the property within section 9 (2) of 
the Income-tax Act. Primdé facie:it would not appear 
probable, I think, that a prospective, tenant of a stall 


‘for a year would be prepared, to pay a rent fora 
whole year that is 365 times the rent that he would. 


be willing to give for a single day or a few days, 
and we are not ‘satisfied that the Income-tax Officer 
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let from day to day at a certain sum might also 
‘reasonably be expected to let” at 365. times that 
sum from year to year. That is a question of fact 
to be determined by the Income-tax Officer ; and it 
will be necessary for him to reconsider the annual 
value of each of the stalls in the light of these 
observations: see Williams v. Sanders (1). If the 
Income-tax Officer comes to the conclusion that the 
daily letting value multiplied by 365 is the sum at 
which the stalls might reasonably be expected to let 
from year to year, then the aggregate of those sums 
in respect of the stalls’ will be thé annual value of 
the property to be assessed under section 9 of the’ 


Income-tax Act. If, on the other hand, upon a 


consideration of all the facts, he thinks that the sum 
for which each or any of the stalls is let per. diem 
is not the sum for which the stall might reasonably 
be expected to let from year to year he must estimate 


as best he can the sum for which the stall “ might 


reasonably be expected to let” from year to year.. 


~The aggregate of the. sums.so ascertained in respect. 


of each of these stalls will be the annual value of the 
property to be assessed, and the assessee will -be. 
entitled to such deductions from the annual value as” 
are allowed under section 9 (1). “¢ 

The reference is. answered in this sense. There 
will be no order as to costs. | 


. Das, pI agree. 


MaunG Ba, J.—I agree. ; 


4 Zap. a ‘ 
() Wh, «1927)2 KB: 498. - 
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Before Sir Artitur Page, Kt. Chief Justice, Mr. Justice Das and Mr. Justice 
Maung Ba. 


COMMISSIONER OF INCOME-TAX, BURMA 
v. 
N. N. BURJORJEE.* 


Income-tax Act (XI of 1922), ss. 23,34--Income that“ has escaped assessment "— 
Assessment proceedings duly commenced— Proceedings not completed at close 
of year—Notice under section 34, whether necessary. 

Section 34 of the Income-tax Act applies to income which has escaped 
assessment, that is to say, when a person has not been assessed at all during the 
year or when some portion of his income has not been included in his asscss- 
ment. The section does not apply to cases in which assessment proceedings 
have duly been’ commenced in the course of the year of assessment, although it 
may be that they have not been completed within that year. 

‘Raja Rajendra Narayan v. Commissioner of Saat Behar and “Orissa, 
2 Tacoma te Cases 82-—rferred to. Fe 


The facts of the case and the questions referred to 


the High Court appear in the judgment. 


A. Eggar (Government Advocate) for the Crown. 
Where income has been assessed and proceedings com- 
pleted, then only section 34 can apply; it is not 
applicable where proceedings are yet open. There is 
no time limit prescribed for the completion of an 
assessment. See Rajendra Narayan v. Commissioner 
of Income-tax, Behar and Orissa, 2 Income-tax Cases 82. 


Foucar for the assessee. Section 34 is the limitation 


section of the Act, Income is either assessed. or has, 
escaped assessment. If ata particular date, viz, at the 


end of the year, assessment is not’ made, . the income 


has escaped assessment, Assessment is not the whole 


proceedings ;-it is only an order. According to section 
22 of the Act, proceedings must be initiated in the 
year. If in August 1930 the Income-tax Officer came 
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to know that some income received in'1926 had escaped 
assessment, he could not claim that under section 34. 
The intention of the section is to complete all assess- 
ment within the year. The observations of Dawson 
Miller, C.J., in the case relied on by the Crown apply 
to section 29 where there is no period of limitation. 
Proceedings preliminary to assessment abate at the end. 
of the year. There must be a time limit within which 
the order of assessment must be'made under section 23 
of the Act. 

PacE, C.J.—In re this is a plain’case. 

On the Ist of April 1927 a notice was served upon 
the assessee under section 22 (2) of the Income-tax Act 
calliig upon him to make.a return of 1 income as therein 
provided for the year of asséssment 1927- 28 3 in respect: 


“of the income received in the previous year. On the 


15th of June 1927 further notices were served upon the. 
assessee under sections 22 (4) and 23 (2) of the Act. 
It does not appear that any further steps were taken i in 
the matter by the Income-tax authorities until the 17th 


of July 1930, when. afurther notice under section 23 (2) 


was served upon the assessee. In due course an assess- 
ment was made on the 8th of. August. 1930, and the 
correctness of the amount of the assessment has not 
been challenged. The assessee appealed against the 
order of.assessment to’the Assistant Commissioner, but 
his appeal was dismissed. On the application of the. 
aSsessee the Commissioner of Income-tax under section 


66 (2) of the Act has referred for'the decision*of the. 
High Court.the following questions of. law arising out, 


of the order of the Assistant Commissioner. : — 

(1) “ Whether upon the true constrvetion of section. 34 of the 
Indian Income-tax Act, 1922, a time limit is fixed for all original 
or first assessments under: ‘section 23 of the Act, and if the answer 


to this is in the affirmative whether such time limit is not one 


year ending with the last day of the year of assessment 2” 
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2) ‘“ Whether an assessment for any year can be made after the 
close of the year of assessment without any valid. notice being 
issued to an assessee under section 34 of the Act?” 


Section 34 runs as follows :— 

“If for any reason income, profits or gains chargeable to 
income-tax has escaped assessment in any year or has been assessed 
at too low a rate, the Income-tax Officer may, at any time 
within one year or the end of the year, serve on the person liable 
to pay tax on such income, rrofits or gains, or, in the case of a 
company, on the principal officer thereof, a notice containing all 
or any. of the requirements which may be included in. a notice 
under sub-section (2) of section 22 and may proceed to. assess 
or re-assess such income, profits or gains, and the provisions of 
this Act shall, so far as may be, apply accordingly as if the notice 
were a notice issued under that sub-section : 


Provided that the tax shall be charged at the rate at which it . 


would have been charged had the income, profits or gains not 
escaped assessment or’ full assessment, as the case may be.” 


Now, the question that falls for determination is, 
-“ what is the meaning of the word “ escaped assessment ” - 


in.section 34? On behalf of the assessee it is contended 


that assessment proceedings, at any rate up to the 
stage at which the order of assessment is passed under. 
section 23 (4), must be completed before the end of the 
year of assessment, i.e., the year in which the tax is 


payable, and that otherwise the assessment proceedings 
-tpso facto abate, In our opinion this contention is 
unwarrantable, and cannot be ‘accepted. 


‘We are of opinion that section 34 is applicable to 


cases in which either‘no assessment at all has been. 


made upon the person who received the income, : 
profits or gains liable to assessment, or where an assess- . 


ment has been made in the course of the year, but 


some portion of the income, profits or gains of such 
assessee for some ‘reason or other has not been included - 


in the order of assessment; such income is income which 


has “escaped assessment ” in the year, and falls withia 


the ambit of section 34 of the Act. 
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Section 34 does not apply to cases in which assess- 
ment proceedings have duly been commenced in the 
course of the year of assessment, although it may be 
that they have not been completed within that year. 

The view that we take is supported by certain 
observations of Dawson Miller, C.J., in Raja Rajendra 
Narayan Bhanja Deo of Kanika v. Commissioner of 
Income-tax, Behar and Orissa (1). His Lordship 
observed :— ee 

“It is quite possible that in certain cases no demand could be: 
made within the actual year for which the tax is payable. Provi- 
sion is made for disputes which may arise as to the acceptance | or’ 


rejection of the assessee’s return. If his return is not accepted 
then an enquiry takes place, evidence may be demanded of him,, 


and much time may be expended in carrying on the enquiry, and’ 





it is quite possible that such enquiry would. not terminate | until. . 
after the year of assessment, and. Ido nét think it-can be stigg 
that because the ordinary form presétibed f6r° such: 
contemplates that it will be issued during the current yeat 
assessment, it is tantamount to an pAacinent that it cannot be’ 
issued afterwards.” : 
An argument has been presented on behalf of the 
assessee with a view to establish that there must be a 
time limit within which the order of assessment must be: 
made under section 23 of the Act. We decline to: 
consider such an argument upon this reference, for the 
Court is confined to a consideration of the questions 
propounded for its determination. in the order of 
reference by the Commissioner of Income-tax. ; 
For the reasons that we have stated we are of 






opinion that the answer to the first question seé out in. 


the order of reference is in the negative. The second. 
question does not arise. Costs six gold mohurs. 


Das, Jt agree. 


Maunc Ba, J.—I agree. — 





(1) (1925) 2 Income-tax Cases 82, at page 86, 
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FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt, Chief Justice, Mr. Justice Das and Mr, Justice 
; Maung Ba, 


C. K. UMMAR 
v. 


Cc. K. ALI UMMAR.*. 


Courts Fees Act (VII of 1870), s. 7 (IV) ( ‘th—Swit for accounts —Appeal by 
' defendantagainst whole preliminary - -decree—Valuation of. relief-—Persons 

. entitled to value. 
In a suit for accounts under. Clause (IV) ‘(f) of: s, 7 af ee ere Act 


the plaintiff i in the trial Court, and the appellant in. the Court of .Appeal, is the. 


_ person to make an estimate of the value of the relief that is claimed, 
' Chunni Lal v.Sheo Charan Lal, LL.R. 47 All. 756; Faitullah wv, Mauiladad, 
31 Bom. L.R, 841 (P.C.) ; Kuldip v. Harihar, U.L.R. 3 Pat. 146—referred to, 


Dhupati v. A. Perindevamma, \.L.R, 39 Mad. 725 ; sath v, Minammal, 


I,L.R, 23 Mad, 490—dissented Os 


“Respondent who is the sister of. the appellant 


sued him in the District Court of Pegu’ for dissolu- 
- tion of an alleged | partnership inthe business of a 
‘shop, for. accounts, ‘and for her share of the partner- 


ship property. She valued her’share at Rs, 15,000 


but in giving evidence she valued. her share at 


‘Rs, 30,000 and on the trial Court’s order she’ ‘paid’ 


additional Court-fees. The trial Court found ‘that 
there ‘was a partnership and passed a preliminary 
decree. for dissolution, accounts and appointment. of 


a receiver. Appellant’ appealed. against the whole - 


decree on the grounds that. the “suit. was: barred -by 


limitation and that there was- no ‘partnership. He - 
stamped his memorandum of appeal on: a4 valuation 
of Rs. 3,000 only. Respondent took ‘the preliminary 
Objection that’ the appeal had ~ been undervalued. 


‘The appeal came on before Heald’ and Mya, Bu, JJ. 





* Civib Reference No, 2 of 1931 arising out of Civil First Appeal No.'48 of 


1930 from the judgment of the District Court of Pegu' in Civil ‘Regular No, 43 : 


of 1928, 
a0 
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1931 who. referred to a Full Bench the question of Ccourt- 
C.K. UmxaR fees which is set out in the judgment reported below. 
Gour. Hay for the appellant. Where the Legislature 
~~ eaves the valuation of the reliefs sought to purties, 
each party is entitled to put his own valuation. 
The language of the section is clear and must be 
given effect to. The. defendant in appealing against 
the decree is not bound by the pi‘aintiff’s. valuation 
which. may be: entirely arbitrary. The Privy Council 
case of Faizullah Khan v. Mauladad Khan (31 Bom. 
E.R: 841) is conclusive on the foint. See also 
Chunni Lal vy. Shea Charan Lal (LL.R.. 47. All. 
756). and, Kuldip. Sahay: v. Harihar Prasad. (TL.R. 

3 Pat. 146). The Madras decisions are wrong. 


K. C. Bose for the respondent. 


Pace, C.J.—But for ihe fact. that a construction 
contrary to that which. I am disposed to. put. upon 
section 7 (iv) (f), Court-fees Act (VII of 1870), has 
‘Ropmended itself to the Madras Hi gh Courk, 1- 

The. question hicks has ‘been er ‘ sd is as 
fol lows.: — : 

“ Whether in a suit corning te clase (iv) i) of. se eiioa 7 of 
the Couvi-fées Ast, waon te plaiitiff has valu2] the relief prayed. 
for and’ the trial Court ‘has amended that vatuation unde: the 
previsions: of section. 12° of: the. said Ac‘, aad the plaintif has 
ebtuined: a preliniaary decree: for aczouats-ani the’ d:fendaat 
appeals against.the whole degree the..defendaint: is bound by: the 
valuation of the plaint in, the trial Court or. is at, liber ty to. maike.a 
fresh. valuation for the put ‘poses cf{ the appeal,” 

The answer to. the question propounded. depends. 
upon the construction of section 7 (iv) (f) of the 
Court-fees. Act, whi ,is: in. the following terms.:— 

_ “ Phe-amount offiesayable- under this Act . 
In‘suits..... 
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(f) fer accounts,—acccrding to the amcunt at -which the relief 
sought i; vatued i1 the p‘aint or memorandum of appeal. In all 
such suits the piaintiff shall state the amount at which he values 
the relief sought.” 

It is to be borne in mind that in suits fall’ ng 
within section 7 (iv) it is difficult, if not impossible, 
@ piiori to-ascertain with accuracy the value of the 


relief sought in the suit. The valuation, therefore, 


must, to some extent, be arbitrary, and the Legislature 
when enacting section 7 (iv) had to consider who 
‘should estimate the value of the relief souglit in the 
-suit for the- purpose of the payment of Court-fees. 
In itswisdom it determined that the plaintiff in the first 


instance should make the estimate, and if in the 
event’ it turned out that the Court-fees paid upon: 


the’ estimate of the plaintiff were less than ought to 


Have “been paid having regard’ to’ the decree that 


was passed, under section 11 provision was made 
for payment of the additional Court- fees that were 
due. mt 

: The High. Court. of Madras. in. Samiya. Max vali. ve 
Minammal (1) held that the. -value of the relief. 
sought both: in the suit and in any appeal from’ the 
decree: passed therein, was to be determined by the 
valuation-which the plaintiff had’ put upon the relief 


sought in the plaint. No reasons were given. for. the. 


decision of the High Court, and,: with. ail due. respect 


to the learned Judges who decided: it, in my opinion » 


no reasons can be found to: justify the interpretation 
which jn: that case was: placed: upon. section: 7 ¢iv).: 


In. Dhupali: Srinivasacharlu.v.: A. Pet indevaunma 


aad. six. others. (2)-a. Full Benclv of. the Madras. High 
Court: affirmed the- decision in’ Samiya: Mavali: v. 
Minamsmaj: (1). Again, ne. reasons: were: given . to 


susliigs the: decision at which. the Full Bench: arrived. 





(4) (1899) LR, 23.Mad:490,, (2) (A9ASL TAR. 39:Mad. 725, 


et 
CC: KUM — 


ic; K. “Agr 2 
Tamar. 


PauE:@J. 
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‘1931. In’ my opinion the constriction of section 7 tiv) (f) 
20K. UM Usnthe is free from difficulty. The intention of the Legis- 
-@.KAu lature’in enacting section 7 (iv) was that. in. cases 
“UMMAR- where it is impossible a priori to ascertain with 
Wack, CJ. accuracy the value of the relief that is sought; the 
plaintiff in the trial Court and the appellant in the Court 

of Appeal should be the persona designata to make an 
estimate of the value of the relief that is claimed. ‘ 

No other construction, in my opinion, would be 
consistent with the language in which the terms: of 

‘the sub- section are couched, Further, the . construc- 

tion” which I put upon. this sub- section is’ confirmed 

by authority. .In the. course of the. argument. oe 

Ie. . Judicial, Committee -of: the. Privy .. Council: 

Bateullan Khan v- Mauladad- Khay: (1), Lord Tomlt, 

one | of. the members of the: oa observed 

that : — . Nee ee 

i in ‘section Y. ite amount of. the | fee i is te be comelated,j in 

‘suits for accounts, according to the amount at which the’ relief 
‘sought is valued in the plaint or memorandum of appeal. Tf, there: 

‘fore, the appellant values the -relief in- the memorandum of appeal 
‘and pays a fee’ thereon, that i is the amount of fee properly payable. 

Of. course, if the -appellant recovers, more, he pays the extra fee 
under.section 11 of the Act. But you cannot complain that th 

‘amount valued in-the memorandum of appeal is nat the proper 

‘amount. ” In suits for accounts it is impossible to say at .the outsel 
“what exact amount ° the plain tiff. will récover.- The ° “Legislature, ; 
‘therefore, leaves it open to- “him to estimate the “amount. That is: 

“the scheme of the Act.” | : a 
oy 2 COO IEW éxptesséd: by Lord « "Porat _was in 
congonance with the: judgment of the Judicial] Coni- 

mittee which was. delivered by Lord Shaw, and in 
my opinion Faizullah:Khan's case is conclusive upon. 
the question that has been referred. In. that case. 
the estimated’ value of the relief. sought set out in the: 
plaint differed from,:the. value. inthe memorandum. 





(1) (1929) 86. LA. 232: 31 BomeL.R. 84d at p.142,° 
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of appeal filed by the plaintiff, but their Lordships 
held that the memorandum of appeal “did state in 
terms of the Act the amount at which the relief was 
sought. This determines the appeal.” 

The same view was taken by the Allahabad High 
Court in Chunni Lal and others v. Sheo Charan Lal 
,and another (1). Sulaiman, J., observed :— 

“In cases coming under section 7, sub-section (iv), the valua- 
tion made by the plaintiff of the subject-matter in dispute is 
often an arbitrary oné,’and particularly in a case falling under 
sub-clause (iv) (f) the valuation is a tentative one, it not being 
known at the time what would be the exact amount found due to 
either party after the accounts are taken. If under: such circum- 
stances, the plaintiff fixes a figure arbitrarily and at haphazard 
which he considers may be found due on account being taken, 
there ist no just ground why the defendant, when appealing, 
should be tied down to this haphazard estimate when on the face 
of it, the valyation is merely tentative.” 

I respectfully, agree with those observations, and 
it would be an easy matter to enumerate instances 










njustice to one or other of the parties; see also 
uldip Sahay v. Harihar Prasad (2).- 

For these -reasofis the question propounded ‘is 
nswered in the negative. Advocate’s fee, three 
gold mohurs, appellant’s. costs in the appeal. 





756 at p. 761,. 


in which any other construction than that which 
e place upon the sub-section might result in great . 
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PRIVY COUNCIL. : 


OFFICIAL RECEIVER 
v. 


P.L.K.M.R.M. CHETTYAR FIRM. 


(On Appeal from the High Court at Rangoon.) 


Insolvency— Transfer within two years of insoluency—Good faith and valuable 
14% consideration—Onus of Proof—Provincial Insolvency Act (V of 1920), s. 53— 
Registration Presentation—Inaccurate Endorsement.—Indian Registration 

_ Act (XVI of 1908), s. 32. 
By the Provincial Insolvency Act, 1920, s. 53, “ any featintay? of property not 
being a transfer made before and in consideration of marriage or made in 
favour of a purchaset or incumbrancer i in good faith and for valuable considera - 


‘tion shall, if the transferor is adjudged insolvent within two years after the date ° 


of the transfer, be voidable as against the receiver, and may be annulled by the 
Court.” ’ 9 hee pt 

Hela that wliote the receiver is s seeking to set aside a mortgage under the 
above section the onus is upon himi to prove that it was not maa in good faith 
and for valuable consideration. 

Official Assignee v. Khoo Saw Cheow, (1931) A.C. 67—followed. ° 


‘ Amnortgage deed was registered in the presence of the mortgagor and the- 
local agent of the mortgagee firm. The registering officer endorsed the docuy} 
presentation, and consequently the registration, was invalid under s.32 (c) of: they 
Indian Registration Act, 1908, i in the absence.of a power-of-altorney pesineee 
ticated as required by s, 33. The registering officer had stated in evidence thal 
the presentation was a aa mortgagor -who had said. that he. wanted it 
registered. oo “a i 
Held that the uresentabion,¥ was validly maile by the eaitzidoe sentir s. 32 (a 
of the Act ; there was nothing i in the Act to prevent a person from showing 
that the endorsement was inaccurate and proving the real facts. a) 
Jambu Parshad v. Muhammad Aftab Ali Khan, (1914) LL.R. 37 All. 49 ; \ 
L.R. 42 LA, 22—distinguished, 


“Appeal. (No. 6 of 1930) ‘from a decree of the High 
Court (April 11, 1929) reversing a decree of the District 
Judge at Hanthawaddy (September 17, 1928). 0 

- The appeal arose in proceedings _ sine ‘the.’ 


Provincial Insolvency Act, 1920, in the. insolvencies. 


of Maung Ba Than and Ma Newe Tin, his wife. : 








* Present: LORD. ATKIN, LORD RUSSELL OF KILLOWEN, AND SIR JOHN WaxLis. © 
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The respondents were included in the schedule 
of debts framéd under s. 33 of the Act in respect 
of debts for Rs. 30,000 under a mortgage deed of 
July 7, 1927, Rs. 10,000 under a promissory note of 
the same date, and a further Rs. 10,000 upon a 
promissory note of October 16, 1927. 

The Official Receiver applied to the District Court 
under s. 53 of the Act to annul the mortgage, 


alleging that it was without genuine copsidembion: 


and fraudulently created. 

The petitioning creditor also applied aitlen as 
all three debts upon the same ground, but the 
application as to the promissory note of October 16, 
1927, was not proceeded with. 


The -facts appeafing from the evidence =e the® 


terms of s. 53 of the Act are stated in the judgment. 


The evidence was heard in the District Court at. 
various dates between June 16-and September 12, 


1928, partly by one District Judge and partly by his 


-sugcessor who delivered judgment disallowing the 


claim to prove in respect of the Rs. 30,000 debt 


on the mortgage and the Rs. 10,000 debt on ‘the 


promissory note. 


On. appeal the High Court (Heald and Mya Bu, ‘T. y 
reversed the decision ee grounds appearing in Bice 


present judgment. 


Both Courts rejected a contention — that _the- 


mortgage deed was not duly presented for registra- 
tion, and .ewas therefore inadmissible in evidence. | 


a 


“1930 November 24, 25. fo Geoffrey Lawrence, 
K.C,, and R. W. Leach for the appellant. The evidence. - 


called by the respondents contained so many incon- 


sistencies.that the District Judge who saw all the 


witnesses, though he did not hear the whole case, 


was. justified in. disbelieving the story. as to the. 
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alleged transaction of July 7, 1927. The grounds. 
upon which the High Court reversed’ his decision: 
were inadequate. The respondents have through-. 
out accepted the. burden of. proof and cannot now 
contend that it was not upon them.. Further, the 
mortgage was not duly registered. The endorsement 
stated that it was presented by the mortgagor ‘‘ for” 
the mortgagee. In the absence of a power-of-attorney 
from the mortgagee, . authenticated under s. 33 of 
the Registration Act, the registration was invalid = 
Jambu Parshad v.. Muhammad Aftab Ali Khan (1). 


Denne, R.Cy ‘and A.M. Talbot for -the respondents... 
Upon the eadeicg and apart from the question 
of the onus of proof, the decision of thg High 


‘Court was right. The respondent’s agent swore to: 


the advances and produced the books of the firm. 
which remained for two months open to investiga- 
tion while he was still under cross-examination. 
His evidence was unshaken, and no _ error. was. 
shown in the. books; nor was there any. ground. 
for suspecting collusion with the insolvents. But. 
upon the true construction of s. 53 of the 
Provincial Insolyency Act, 1920, the onus of 
proving that the mortgage was not made in good 
faith and for valuable consideration was upon the 
Official Receiver ; it is not too late to. rely upon. 
that. contention. - 

Lord Atkin. | referred; to Official sree 100 
Madras v. Sambanda Mudaliar (2). ean 

Section 53 is in- the same terms, so far as the. 
material words are concerned, as s. 50 of: the. 
Bankruptcy Ordinance of the Straits Settlements, : 


é 





(1) (1914) LL.R. 37 AML. 49 ;.1.R. 421A. 22. 
(2) (1920) LL.R. 43 Mad 739 me 
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and in Official Assignee v. Khoo Saw Cheow (1) 
the Board recently held, affirming the view in the 
Straits Settlements, that the onus was upon the 
Official Assignee. 

The registration was valid. Section 58 of the 
Registration Act does not require that the endorse- 
ment shall state who presented the document; the 
words relied on were mere surplusage. The register- 
ing officer gave evidence in these proceedings 
and stated that the document was presented by the 
mortgagor. Section 60 only makes the endorsement 
evidence of the facts stated in it. The circum- 
“stances are wholly different from those in Jambu Par- 
“shady. Muhammad Aftab Ali Khan (2). 


Hon. Geoffrey Lawrence, K.C., replied. ' 


November 25th.—The judgment of their Lordships 
“was delivered by— i 


. LorD ATKIN.—This is an appeal from a judgment 
of the High Court of Rangoon by which the Court on 
appeal from the District Judge in Bankruptcy reversed 
the decision of the District Judge in a matter which 
arose in the separate bankruptcies of'a man named 
‘Maung Ba Than and his wife, Ma Ngwe Tin, who 
‘were engaged in some kind of commercial enterprise 
{riot very clearly defined) in Kyauktan. The husband 
and wife were separately adjudicated bankrupt~ on 
the 28th November, 1927, on the petition of the 
‘petitioning creditor, a money -lender, who in his petition 
called attention to an alleged mortgage by the debtors 
in July of the same year. Shortly afterwards the 
Official Receiver’ was appointed Receiver, and a subse- 
‘quent application’ was made by him. to declare 
fraudulent the mortgage in question. The actual 


" (4) (1931) A.C, 67 (since reported). 
(2) (1914) ILL R, 37 All. 49.; L.R. 42 LA. 22. 
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application was made under section 53 of the Pro- 
vincial Insolvency Act, 1920, which provided that :— 

“ Any transfer of property not being a transfer made before 
and'in consideration of marriage or made in favour of a purchaser 
or any encumbrancer in good faith and for valuable consideration 
shall, if the transferor is adjudged insolvent, within two years. 
after the date of the transfer, be voidable as against the Receiver,. 
and may be annulled by the Court.” 


The attack was levelled on a registered mortgage 
created by a deed of the 7th July, 1927. In that 
mortgage the two debtors reciting that they wish to 
repay all debts due to Chettyar, borrow the principal 


sum of Rs. 30,000 from the present respondent, 


P.L.K.M.R.M. Chettyar, on a mortgage of their 
own properties. Then the premises are set out, 
which consist of a certain number of acres of paddy 


‘land and some other land, and the’ mortgage recites. 
that, if there be default with respect to payment they 
_will be sold, and it winds up by saying: “We the 


debtors agree to this and agree to take a mortgage. 
on the aforesaid properties.” The deed purported to 
be signed by five witnesses, and it was duly regis- 
tered. It is endorsed by the Sub-Registrar as presented: 
by Maung Ba Than, the male debter, “for P.L.K.M. 
R.M. Chettyar,” and then the debtor and his wife,.- 
the two debtors that is, admitted execution, and they 
were duly identified, and the debtors duly admitted. 
the receipt of the consideration. Now, when the. 


case to annul this deed was. heard, it was heard in 


the first instance: by one District Judge, who - Was . 
succeeded afterwards in’ the course of the hearing by 
Mr. Baguley, who eventually decided: the case. 

Their Lordships think there can be no doubt that. 
on that hearing and, indéed, in their opinion through- : 
out the hearing all the parties were of opinion that 
the cnus was-on the transferees, the mortgagee firm, 
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to show that the transaction was one within the words 
of the Act, “in good faith and for valuable considera- 
tion.” Asa result witnesses were first called on their 
behalf. Their agent gave evidence and the attesting 
witnesses were called; the agent produced his books, 
and he said that the debtors had had transactions with 
him for some time, that they had been indebted’ in 
as much as Rs. 25,000 borrowed at different times, 
and the money was still outstanding earlier in the 
year, but that they had gradually paid off the whole 
sum that had been lent by him, and that they desired 
to borrow Rs. 30,000 on mortgage, that he had 
assented, and that he had collected from different 
sources sufficient money to pay the Rs. 30,000, and, 
on the 7th July, the matter was carried out and the 
-deed, had been written by a writer. There was some 
discrepancy as to who had given the orders for writing 
this deed, but it had been duly executed by the 
debtors and it had been attested by witnesses then 
_and there. The debtors then were paid the considera- 
tion money, which had taken some time to collect, 
and the deed was afterwards taken to be registered, 
and it was registered. In the meantime, it was taken 
to the office.of a person who was particularly chosen 
as being a. respectable witness, he being the bailiff 


of the local District Court, and he witnessed it and. 


the parties then proceeded to registration. Then the 
-agent produced his books, and his books showed that 


the transactions had akon place in the ‘early part of the 


-year, as, he enumerated them. Thé “books showed the 
entry of this. sum, and the treatjon of this mortgage 
deed, also the gradual accumulation of the money 


which, was required for thé purpose of paying the 


Rs, 30,000 and that the daily. cash balance of the 
mortgagee on this. particular day was, at the end of 


thé day, depleted by prdctically precisely the amount. 
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he said he had advanced to the debtor. His case was 
that, in addition to lending that money, when the parties 
returned from the registration officer they asked him 
for a further Rs. 10,000, which he ‘gave them on a 
mere promissory note without any security, and this 
transaction was also entered in the books. The 
witnesses were cross-examined, and there is no doubt 
that they gave conflicting statements. as to .who 
precisely was present at any given time, and where 
each. of the transactions took place. In particular, the 
witness, who was the bailiff and was named Ba On, 
gave evidence to the effect that, though he had 
attested the document it was then only brought to. 
him by the. representative of the respondent, and- 
he asked him to attest it, and he duly did attest it. 
without the presence of the two debtors and without: 
having their signatures acknowledged. So ‘the trust- 
worthy witness turned out to be less worthy of trust. 
than he‘had originally been reputed to be. . 

Now the Receiver met this case by calling one 
witness only. He called the writer of the deed, and 
the writer of the deed contradicted two or thee of. 
the respondents’ witnesses, because he said that he had 
written the ‘deed in his own office or house, ‘that he 
had been sent for by the mortgagees’ agent on- the: 
morning when it was eventually executed, and that 
he himself. never had been to the office or seen it: 
executed or segn any of the attesting witnesses, ——o 
some of the withesses said he was there. 
_ The learned Judge, in consideration of all thése’ 
circumstances, cam& to” the conclusion that the 
transaction gave grounds for suspicion. He attached: 
at there was this large sum 
-that it was necessary. to. 
ufficient to pa it; and he,.. 







borrowed at one time, a 
accumulate gradually sums * 


not unnaturally, thought it..was somewhat. remarkable’: 
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that after the money had been borrowed and security 
provided, there was an unsecured loan of Rs. 10,000 
‘and he attached considerable importance to the 
contradictions of the various witnesses of the facts 
stated in the agreements themselves. He came to 
the conclusion that the mortgagees had not made 
out the case which they ought to have made out, 
and had not established that this was a bona fide 
transaction and one for value. < 

Now there are, no doubt, sume remarkable circum- 
~ stances in this case, and the witnesses also contradict 

one another to some extent; but it does not appear 
' to their Lordships that, even assuming the onus to 
be where the learned District Judge places it, he was 
right in coming ty the conclusion that the respon- 


-dents did not: discharge the onus that was upon: 


them. The facts appear to be overwhelming that 


here there was a real transaction. The Chetty, the. 


~ man who was in ‘charge of the transaction, was the 
~ manager of the business, and could not be suggested 
‘to bé the principal. He had duly recorded in the 
books, which were not challenged, a number of 


transactions all of which bore out his story. He 
_ entered up the facts of the case, and he had shown. 
-in the -books that he had advanced the money and- 


he also. showed: in the books that he had borrowed 
money, obviously for the express purpose of being 


able to lend it to the debtors... There was no- 
affirmative evidence to the - conttary,. though no. 


.doubt seme inference could be drawn from the fact 


that the witnesses had to some extent contradicted: 
themselves. But the substance of the case is that 


“no: plausible method of carrying out the fraud, no 
plausible motive for such a fraud, was ever. really 


put before the District Judge at all, and, indeed, it | 
has not. been put before their Lordships, at the © 
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1930s present moment it is not explained how it could be 
Orriciat that these debtors, if they were minded to enter into 
RECEIVER ‘ é “ 
vy, a transaction which was not a bona fide one, should 
sie at approach the manager of the branch business and 
Cazrtvak induce him to enter into a serfes of forged entries 
in his books, because for every one of them he would 
eventually have to account to his principal. 

That appears to their Lordships to be the 
substance of the case, and so regarding it their 
Lordships have no doubt that this transaction was a 
transaction which was proved to represent that which 
it purported to be—that is, the transaction of a real 
mortgage. - 

The case came before the High Court, and fey 
took the view that their Lordships have. expressed. 
Their Lordships cannot help feeling that perhaps in 
the High Court they expressed themselves rather too 
lightly in respect of the difficulties which the pie 
Judge obviously had to deal with on the facts; 
the result, however, their Lordships are of ee 
that Heald, J., who gavé the judgment of the 
Court, took -the right view of’ the transaction, and 
that it ought to have been treated by the trial Judge 
as a genuine transaction for value. - 

So far the case has been dealt with on thie 
footing that the onus was in fact on the respondents, 
but ‘since the case was-on before the High Court in’ 

Rangoon the matter of onus has been decided in a. 
case in which the judgment was delivered by this. 
‘Board on the 29th July of this year, the case of ‘an: 
appeal from the Supreme Court of the Straits Settle- 
ments entitled Official Assignee of. the. Estate of. 
_ Cheah Soo Tuan v. Kho Saw Cheow (1). That case 
arose’ on Section 50 of Ordinance No. 44-as to 





(1) Since reportéd. (1931) A.C. 67. 
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bankruptcy, which appears to be in the same terms in 
substance as Section 53 of the Provincial Insolvency 
Act. The ‘material words as cited in the judgment 
are: “Any settlement of property not being....... a 
settlement made in favour of a purchaser ...... in 
good faith and for valuable consideration. . 

shall, if the settlor becomes bankrupt within two years 
after the date of this settlement, be absolutely void as 
against the Official Assignee.” The decision of the 


Board in that case was that the trial Judge had come to_ 


the wrong construction of Section 50 by throwing the 
ecnus on the transferee. Only one passage from the 
judgment of the Board need be read :— 


“Their Lordships are of opinion (1) that the trial Judge was 
-wrong in his construction of Section 50 of the Ordinance ; 


7 (2) that there Was nothing in the admitted facts to shift the . 
onus of proof to. the respondent.”—the respondent being 


the transferee. 


_ Their Lordships, therefore, feel bound to state that 
the view taken in the District Court in this case as 
to the burden of proof was wrong. The onus was 
wrongly laid on the respondents ; it was on the Official 

_ Receiver. It therefore follows that the decision given by 


the High Court was a fortiori correct, because it seems . 
obvious that, if the onus was on the Official Receiver, 


he had not discharged the burden that was upon him. 
. At an earlier stage the petitioning creditor had 
petitioned the Court disputing the proof of the respon- 


‘dents on the ground that the mortgage and promissory . 


notes were fraudulent and without consideration. It 


is clear that this petition was never the subject of any 
separate determination by the Court. It is obviously dis- 
posed of by the findings on the Official Receiver’s petition." 


Now the only other point that arises is a point that 
was raised on the Registration Act. Their Lordships 


have already called attention to. the fact that the 
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endorsement by the Sub-Registrar upon the document 
recites that the document was presented for registration 
at 11 o’clock in the forenoon on the 7th day of July. 
Section 32 of the Registration Act provides that :— 
“Every document. to be registered under this Act, whether 
such registration be compulsory or optional, shall be 
presented at the proper registration office: (a) by some 
person executing or claiming under the same, or in the 
case of a copy of a decree or order, claiming under the 
decree or order, or (6) by the representative or assign of 
such person, or (c) by the agent of such person, represent- 
,ative or assign, duly authorised by power-of-attorney ex- 
ecuted and authenticated in manner hereinafter mentioned.” 
It has been decided ‘by. this Board in Jambu 
Prasad v. Muhammed Aftab Ali Khan (1) oni appeal 
from the High Court at Allahabad that, where a 
document is presented for registration by an agent not 
atithorised by a power-of-attorney, the registering officer 
has no jurisdiction to register it or to endorse thereon 
a certificate under Section 60, and the point is made 


that the endorsement shews that when the debtor. 


presented this document*for registration, he purported 
to act as agent for the mortgagee firm but, inasmuch 
as he did not prove that he had a power-of-attorney 
authorising, him to act for the mortgagees, the registra- 
tion is bad under the decision above cited. Now it. 
may be that one answer might be that there is no 
evidence in this case to show that the agent had no 
power-of-attorney, but, on the question of the person on 
whom the onus-is in such a matter as that, their 
Lordships do not express any final opinion, except to 
say that, if the onus were on the Official Receiver 
in that matter, obviously he has not discharged it.; but: 
in this particular case there seems to be a. simple 
answer, and that is this: the Sub-Registrar was called 





(i) (1914) LL. 37 AML 49: LR. 42 LA, 220. 
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as a witness, and in cross-examination he said the 
document was presented to him by the debtor, and 
he said he wanted it registered. Now if that is soit 
‘would appear this document was duly presented for 
registration in accordance with Section 32 of the 
Registration Act by some person executing the same 
and that the registration is entirely in order, and that 


the learned District Judge who decided this part of the 


case was quite right in the view he took. Even if 
the endorsement purported to show an invalid presenta- 
-tion there is nothing in the Act to prevent a person 
from showing that the endorsement made by the Sub- 
Registrar was inaccurate, and proving the real facts. 
It follows, therefore, with regard to this difficulty 
the point turns -ofit to be a bad. one, and there is no 
objection to be made on that footing. _ 

_ Therefore, in their Lordships’ judgment the appeal 
fails, and their Lordships will humbly so advise His 


-Majesty. The appellant must pay the costs of this. 


appeal. 


- Solicitors for appellant : Cutler, Allingham and 


Ford. . cee 
- Solicitors for respondents: Bramall & Bramall. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice and Mr. Justice Das. 


MOOSA ABDUL HABIB 
De 
MAUNG TUN KYAING.* 


Hypothecation of moveable property—Possession symbol of title—Prior encum- 
brancer without possession—-Subsequent encumbrancer without notice—Sale 
of hypothecated propery by subsequent encumbrancer under a Court decree— 
Sale procecds—Priorily. 

‘In respect of moveable praperty possession is a. symbol of title, iid if a 
person who has accepted a hypothecation of moveable property without obtain- 
ing pQssession seeks to enforce-his right against.a subsequent encumbrancer 
who has exercised the powers which he possesses to obtain possession of: the. 
property hypothecated to him, arid has sold the goods i in execution of a decree, . 
it is incumbent upon the prior encumbrancer to Satisfy the Court that the subse_ 
quent encumbrancer had notice of the aperee to which the first encunibrancer- 


4 ‘was. entitled. 


. Briggs v. Jones, (1870) L.R. 10 Eq. 92 ; Brocklisby \ v. Temperance Butldirig 


* Saciety, (1895) A.C. 173 ; Castell v. Brown, In re, (1898) 1 Ch. 315 ; Dearle v. 


Hall, 38 Eng. Reports 478 ; Haripada v Anath Nath De, 22 C.W.N. 758 ; 
Lloyds Bank v. Guzdar, 1.L.R. 56 Cal. 868 ; Manackjee v. S. A. Chetty, 7 L.B.R- 
336 ; Perry Herrick v. Attwood, 2 De G. & J. 21 ; Rimmer v. Webster, (1898), : 
Ch. 315 3 Sreeram v. Bommireddi, 35*Mad. L.J. 450 ; Ward v. sisi (1893) : 


A.C. 309—referred to. : : 
' Maung Chit U.v: Bansi Dhar, Civil First Anves. No. 25 of “1922, H.C.. 


Ran.— discussed. 
Auzami*for the appellant, 
‘Kya Gaing for the’ respondent. 


PacE, C.J.—On the 28th of February 1929 the first 
defendant by a registered document hypothecated to. 
the plaintiff a printing press as security for a loan. 
of Rs. 612-8-0. The plaintiff did not take possession - 


‘of the printing press under the hypothecation, and it. 
remained in the possession of the first defendant. : 


On the 20th of April 1929, the first defendant by. 


‘another registered document hypothecated the. same . 
: printing press to the second, defendant as security for a. 





* Civil First Appeal No. 158 of 1930 from the judgment of the Original Side 
in Civil Regular Na. 660 of 1929. .- 
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loan of Rs. 2,500. In Civil Regular Suit No. 339 of 1929, 
the second defendant claimed that he was entitled to 
recover the amount of the loan which was secured by 
the hypothecation of this printing machine, and on 
the 4th of September he obtained a decree in the 
form of a preliminary mortgage decree for repayment 
by the first defendant of the sum advanced, and in 
default for the sale of the moveable property hypothe- 
cated. In due course the printing press was sold in 
execution of the second defendant’s decree. _ 
Thereafter the plaintiff filed the present suit in 
which’ he claimed that he was entitled to the proceeds 
of the sale of the printing press to the extent of 
Rs. 612-8-0 upon the footing that he had obtained a 
prior hypothecation of the printing press. The learned 


trial Judge passed a decree in favour of the plaintiff.- 
‘The second defendant has appealed, and the ques . 


tioh that falls for‘ determination is whether in the cir- 
‘.cumstances obtaining in the present case the plaintiff 
_is entitled to receive in priority to the second defen- 
dant any part of the sale proceeds which have resulted 
from the execution of the decree that the. second 
defendant obtained. In our opinion he is not. The 
"ease is covered by the decision in Manackjee Pallan- 
jeev. S. A. Meyappa Chetty (1). It is somewhat unfor- 
tunate, we think, that the term “ mortgage’ is used 


in connection with a hypothecation of this nature.- 


An oral or written hypothecation of moveable property 
is permitttd under the Law of India. See Haripada 
‘Sadhukhan and others v. Anath Nath De and others (2). 


But in respect of moveable property possession is a. 


symbol of title, and if a person who has accepted a 
hypothécation of moveable property without obtain- 


sing possession seeks to enforce his right against: 





"ay (1913-14) 7 LBA, 336. (2) 2 CW, 788. 
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subsequent encumbrancers who have exercised the 
powers which they possess to obtain possession of the 
property hypothecated to them! and have sold the goods. 
in execution of a decree, it is incumbent upon the prior 
encumbrancer to satisfy the Court that the subsequent 
encumbrancer had notice of the charge to which the 
first encumbrancer was entitled. The reason was stated 
by Sir Thomas Plumer in Dearle v. Hall (1): ‘‘ The 
Law of England has always been that personal property 
passes by delivery of possession ; and it is possession. 
which determines the apparent ownership. If, there- 
fore, an individual, who in the way of purchase or 
mortgage contracts with another for the transfer of his 
interest, does not divest the vendor or mortgagor of 
possession, but permits him to remain ‘the. ostensible 
owner as before, he must take the consequences which 
may ensue from such a mode of dealing 

If you, having the right of possession, do not exer- 
cise that right, but leave another in actual possession, 
you enable that person to gain a false and delusive 
credit, and put it.in his power to obtain money from. 
innocent parties on the hypothesis of his being the 
owner of that which in fact belongs to you. . 

What opportunities of fraud would be afforded 
if a party who, having obtained an equitable convey- 
ance, conceals it from everybody, and lies by for years. 
while intermediate transactions are taking place, could: 
at any time come forward with his secret deed, and say 
to a subsequent purchaser who had advanced his money: 
in ignorance of the existence of such a claim: ‘My 
deed is in date prior to yours ; and therefore whal- 
ever may have been my negligence or ‘your. diligence 


‘the property belongs to me.’ “Sood ‘sense, reason, 
peer and. eres are all on Lose other side.’' In. 


(1)38 Eng. Reports 475 at p. 483. 
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the same case on appeal Lord Lyndhurst observed 
that ‘ where*personal property is assigned delivery is 
necessary to complete the transaction, not as between 
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the vendor and the vendee, but as to third persons, waeNe TUN 


in order that they may not be deceived by apparent 
possession and ownership remaining in a person who, 
in fact, is not the owner,” ibid., p. 494, see Sreeram 
v. Bommireddi (1); Ward v. Duncombe (2). 

- In our opinion the ‘same result in the present case 
would follow upon the principle that, having clothed 
the first defendant with apparent authority to deal 
with his property, the plaintiff is estopped as against 
the second defendant, a bond fide subsequent encum- 
brancer for value and without notice of the prior charge, 
from asserting that the first defendant had not author- 
‘ity to hypothecate the printing machine to the second 
defendant free from the plaintiff's prior charge ; see 
Perry Herrick v. Attwood (3) ; Briggs v. Jones (4) ; 
Brocklesby v. Temperance Building Society (5); In re 


Castell v. Brown ; (6). Rimmer v. Webster ; (7) Lloyds 


Bank v. Guzdar (8). | 

It was not contended by the learned advocate for 
the plaintiff-respondent that the second defendant did 
not exercise reasonable diligence in the transaction, or 
that he had actual or constructive notice of the. prior 
hypothecation to the plaintiff before he accepted a 
hypothecation of the printing press from the first defen- 
dant. Our attention was called to Maung Chit U v. 
Bansi Bhar Bazaz (9) in which Heald and Lentaigne, 
JJ.. appear to have laid down: that in “circumstances 
such as those obtaining in the present case the onus 





(1) (1918) Mad. L.J. 450. (5) (1895) A.C. 173. 

(2) (1893) A.C. 309, (6) (1898) 1 Ch. 315 ; 

(3) (1857)2DeG.&J.21. = (7) (1902) 2 Ch. 168, 
4) (1870) L.R.10 Eq. 92, (8) (1929) I.L.R, 56 Cal. 868, 


(9) Civil FirstlAppeal No. 25 of 1922. . 
13 
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would be upon the subsequent encumbrancer to prove 
that he had no notice of the prior hypothecation ‘to the 
earlier encumbrancer. With all due respect, for the 
reasons that we have given, we think that the burden of 
proof in such a case would lie, not upon the later, but 
on the prior, encumbrancer. In that case, however, 
the question as to where the onus lay was immaterial, 
for it appears that there was abundant evidence. that 
the subsequent encumbrancer had actual notice of the 
earlier hypothecation. 

F or these reasons in our opinion the appeal must 
be allowed, the decree of the trial Court set. aside, 
and the wiaintiff's suit dismissed with costs in both 


Courts. 


Das, J.—I agree. 


APPELLATE CIVIL. 


ae Mr. Justice Heald and Mr. Justice Mya Bu. 


MAUNG PO MYA AND ANOTHER 
v. 
M.A.S. FIRM anp OTHERS." 


Mortgage Costs—Decree for costs against mortgagor and another party jointlhy— 
Party not liable under final personal money decree—Personal liabilitypy 
party for costs—Costs against mortgagor alone how realized—Personal 
remedy against mortgagor a meee money barred—Personal remedy for 
costs. 

The amount of an order for costs made i in favour of the mortgagee-plaintité 
jointly against the mortgagor and a party from whom casts are not recoverable . 
under a final personal money decree (e.g, a puisne or a prior mortgagee) should, 
in the absence of a special order.or special. reasons to the contrary, be pounes : 
as being recoverable personally from ‘that party. a 

‘Ina suit between the mortgagee and the mortgagor only, costs are ate 
‘narily to be regarded as part of the mortgage money and execution in respect of 
costs in such‘a suit can ordinarily be had only after a ‘finial personal ssa = 


- “a Civil First Appeal No. 88'6f 1930 from the. order het the ‘District Court oe : 
Magwe in Civil ‘Regular No. 9 of 1926. 
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‘decree has been passed, the costs being included inthe money payable under 
the decree on the mortgage and being recoverable only as part of that money 
and not as costs. 

Semble : A: final personal money decree for costs may be given against the 
‘mortgagor in a case where the personal remedy of the mortgagee against the 
mortgagor for the mortgage moncy and interest thereon is time-barred, 

Amina Bibi v Ram Shankar, \.L.R. 41 All. 473 ; Dambar Singh v. Kalyan 
Singh, L.L.R. 40 All. 109; Matukdhari Singh v. Ramdas, 2 Pat.L.J. 51; Muham- 
mad Iftikhar v. Banke Lal, 1.L.R. 45 All. 630; Ram Lal v. Sil Chand, LL.R- 
23 All. 439; Sheo Darshan Singh v. Beni Chaudhri, 1LR. 48 All. 425— 
referred to. : 

Bahadur Singh v. Basiruddin, 41 Cal. LJ. 607 ; Sabapatti v Chokalinga, 
25 Mad. L.J. 51— dissented from. 


Ganguli for the appellants: The decree of the 
District Court merged in and was superseded . by 
the decree of the High Court and so the District Court 
had no jurisdiction to ameid it. The mortgagee- 


defendants were not liable under the decree jointly. 


‘with the mortgagor for the costs of the suit. In view of 
Order 34, Rule 13 of the Civil Procedure Code, thé 
decree must be regarded as having been satisfied in 
respect of costs. Referred to Ram Lal's case in 23 All. 
439 ; and also to other cases cited in the judgment. 


Chari for the first respondents. The appellants’ 
contested the first respondent’s suit, and lost, so they 


were liable to pay the costs under s, 35 of the Civil 


Procedure Code. A  puisne mortgagee cannot be 


made liable for the unsatisfied portion of the mortgage 


amount, yet he can be made personally liable for the. 


costs. 


. Heanp, J—In this judgment it will comduce ts 


clearness if the M.A.S. Firm, who aré the fitst réspor- 
dents, are regarded as a single person aiid we 


described as the first respondent. 

“In Suit No..9 of 1926 of the Disttict Court of Magwe 
the first respondent sued his mortgagor, Aung Ba; and 
Aung Ba’s present wife Ma Thein Mya, t6 recover a swim 
of about Rs. 24,000 as being dite on'a mortgage bond of 
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the 11th of August 1921 executed by Aung Ba and an 


-earlier wife who had since died, and-he impleaded 
the present appellants, Po Mya and Po Kun, as being 


or representing prior mortgagees of property mortgaged 
to him, who had already sued on their prior mortgage 
without impleading him, and who were attempting to 
bring to sale property mortgaged to him, without giving 
him an opportunity to redeem their mortgage. He 
claimed that he was not bound or affected by appellants” 
decree to which he was nota party, and that he was 
entitled to a perpetual injunction restraining appellants. 
from selling under their prior mortgage property which 
was subject to his puisne mortgage. 

‘The trial Court found that the first Gespendeae Ss. 
mortgage was. established and that. appellant’s  mort- 
gage was not proved, and gave the first respondent a ° 
preliminary mortgage decree for sale and a permanent 
injunction restraining appellants from executing their 
final decree for sale. The actual order of the Court 
was that “there will be a decree as prayed with 
costs,” and the decree which was drawn up as a 
result of that order was a ,preliminary mortgage 
decree in the ordinary printed form, which it may be. 
noted is literally applicable only in cases in which. 
the mortgagee and the mortgagor are the only parties, 
declaring that a sum of Rs. 28,440 would be due on 
the mortgage on the date fixed for -redempffon and 
that a further sum of Rs. 2,053-2-0 was payable by 
the. “defendant” for costs, and directing that upon. - 
“ defendant ” paying the. total of those two sums. 
amounting to Rs. 30,493-2-0 the “plaintiff” should 
deliver up the documents relating to the mortgaged 
property. 5 
_ Appellants appealed against that decree and. this” 
Court held that they established their mortgage. and . 
directed that the first respondent in execution of ‘his - 
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decree should proceed ‘in the first instance against 
properties which were not subject to appellants’ 
mortgage, that if the sale proceeds of such properties 
‘should not be sufficient to satisfy his decree he should 
be entitled to sell the property which was subject to 
appellants’ mortgage, that any surplus of the proceeds 


‘of such sale which might remain after satisfaction of 


the first respondent’s mortgage should be paid to 
‘appellants towards satisfaction of their mortgage, and 
that in respect of the appeal the parties should bear 
their own costs. This Court thus gave the first 
respondent priority over appellants in respect of the 
‘property which was mortgaged to both, and . for 
‘purposes of comparison with other cases this case 
may be regarded as a case in which a prior mortgagee 
thas sued the mortgagor and'a puisne mortgagee and 


has been given a decree for sale of the properties: 


mortgaged to him and an order for costs making the 


‘puisne mortgagee liable for them jointly with the 


‘mortgagor, 


The formal decree which was acorn up in the’ 
office of this Court in effect confirmed the trial 
Court’s preliminary m@rtgage decree for sale in the 
‘first respondent’s favour but added the directions - 
contained in the judgment in respect ‘of execution. 


It declared that a sum of Rs, 2,053-2-0 being 
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costs in the trial Court, was payable by the mortgagor 


and by the present appellants, to the present first. 
respondent, and it included that amount in the sum: 


payable for the sg of the first respondent's 
mortgage. - 


The: properties mortgaged to the first respondent: 
were not redeemed and were therefore brought to sale: 
under the first respondent's: final mortgage decree for: 
sale with the result that his decree was’ satisfied to the” 


extent of Rs, 26,227-8- 0 out of Rs.#30;493+2-0. 
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The first respondent then claimed and: was. granted. 
a final personal decree for Rs. 6,715-14-0. against _his- 
mortgagor. He also claimed that the. preliminary. 
mortgage decree in his favour should *be. amended. by., 
the substitution of the word “ defendants” : for. the. 
word “defendant” so as to make appellants liable for 
costs jointly with the mortgagor and. he actually. 
attempted to take. out execution of the preliminary: 
mortgage decree in respect of costs by.the arrest of the. 
appellant Maung Kun and by the attachment of. proper-. 


- ties belonging to both the appellants. 


The lower Court-ordered the preliminary: mortgage: 
decree to be amended by... the substitution. of the word. 


“defendants.” for the. word “ defendant.””” and. held.. 


that the first respondent was entitled. to execute the: 
preliminary mortgage, decree in respect of costs.against; 
appellants personally. 

Appellants appeal.on grounds, that the lower Cont. 
had. no jurisdiction to amend its. preliminary. decree: 
which had been merged in and superseded by the. 
preliminary decree made by this Court, that the lower: 
Court was wrong in holding them liable jointly with the. 
mortgagor for all the costs of thee suit, and. that in view: 
of the provisions of Order 34, rule 13, the decree must: 
be. regarded as nawNe been. satistied in respect. of- 
costs,. _ 

It is clear. that the lower Court's. aaieudenent of its-. 
preliminary. decree. was. unnecessary because the; 
amendment. which the. first respondent claimed. had. 
already. been made in, the decree. of this Court,“and was; 
wrong because the lower Court’s preliminary, decree, 
had.been, superseded; by. the decree. of this Court.. oe 

fhe only. serious. question which arises. in.. this,” 
appeal is. whether the ppgliminary. mortgage, decree. fore: 
sale; which; declared, tlfat- prior mortgagees, who, “were: 
necessary parties.to,the puisne.mortgagee’s. suik ands who» 
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had contested that suit and been relegated to the posi- 
tion of puisne mortgagees, were liable for the costs of 
the suit jointly with the mortgagor, but had merely 
included those*costs in the amount payable for 


redemption of the puisne mortgage, and contained , 
no express order for the payment of those costs by. 


‘the prior mortgagees, can be executed against the 
prior mortgagees personally in respect of costs, 

A large number of authorities have been cited: 
before us on. this question and it will probably be. 
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convenient to take those that are relevant in order* 


of date, beginning with the most recent. 
The case of Sheo Darshan Sing v. Bheni Chaudhri (1) 


was a suit brought by the mortgagor against the 


_ mortgagee for redemption and the mortgagor suc: 
ceeded in his suit. He paid in the amount of the: 
mortgage money and of the costs in the trial. Court’ 
but failed to pay the costs which: were payable by 


him under the Appellate Court’s decree within’ the’ | 


time fixed for redemptic#. The question arose’ 


whether the costs awarded in the Appellate Court’ 


- were a charge on the mortgaged property, so as to be: 
part of the money payable for redemption, or were: 
payable by the mortgagor otherwise than as part of: 


the amount payable for redemption. The: Court on’ 


an interpretation of the decree in that case held’ 
that -the costs were part of the amount payable: for 
. redemption, so that the mortgagor was not entitled’ 
to redeem without paying them, the learned Judges’ 


accepting the view that in such a case‘the costs wilf 


asa rule only be addéd’ to the amount’ of ‘the’ 
security and’ the mortgagor will-be made’ personally 
‘liable for them only im very, exceptional cases of 
misconduct, and” that, although it” is competent’ to 
sy Sele atieeate 


(M1996) TdnR, 48:A41, 425. 
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the Court in the exercise of its discretion to. award 
the costs personally against the mortgagor, neverthe- 
less, where the terms of the decree are ambiguous, 
it ought not to be construed in such a manner as: 
as to enable the mortgagee to realise his costs from 
the mortgagor personally. é: 

In the case of Bahadur Singh Dugar v. Saavadae 
Ahammad (1), which does not seem to have been 
officially reported, the mortgagee sued the mortgagor 
and impleaded a subsequent transferee of part oft the. 
mortgaged properties. His suit was dismissed in the. 


‘trial Court but the dismissal was set aside by the High 
‘Court on appeal and the case was remanded. The: 


High Court ordered the mortgagor and the transferee .- 


' to pay the costs of the appeal, but when the mort- 


gagee’s suit was decreed by. the trial Court after the. 


~ remand, that Court did not embody the High Court’s 


order for costs in its decree. The mortgagee brought - 
the mortgaged properties to sale under his decree and | 
when the sale proceeds proved insufficient to satisfy - 
the amount payable under the decree, including the | 
lower Court costs, he applied for and obtained. a final 
money decree for the amount outstanding against the ~ 
mortgagor. No such decree could be made against 
the transferee but the mortgagee applied to be allowed. 
to execute the High Court’s decree for costs in. 
that Court against the transferee. The High Court 
said that it appeared to be well established that the 
costs awarded in a mortgage suit follow the charac- 


. ter of the amount decreed: in the suit and form part: 
‘of the entire decretal amount to be realised from the 


mortgage ‘properties, and on that ground dismissed 
the mortgagee’s claim to execute the High Court’s. 
order for.costs against the transferee. | 





(1) 41 Cal-LJ. 607,, 
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In the case of Muhammad Iftikhar-ullah v. Banke 
Lal (1) the, mortgagee obtained a preliminary mort- 
gage decree ‘for sale against the mortgagor’s repre- 
sentatives. Those representatives appealed ° against 
that decree but their appeal was dismissed with 
costs. The mortgagee claimed to be entitled to 
execute the Appellate Court’s order for costs against 
the mortgagor’s representatives personally without 
‘waiting for a final decree for sale of the mortgaged 
_propérty. The Court said that Order 34, rule 10, 
provides that, in finally adjusting the amount to be 

paid to a mortgagee in the case of a sale, the Court 
. shall, unless the conduct of the mortgagee has been 
_ such as to disentitle him to costs, add to the mort- 
gage money such costs of the suit as have been 
‘properly incurred by. him since the decree for sale 


' up to the time. of: actual payment, that, although it 


is open to a Court of appeal to direct that such costs 
as it may award against the unsuccessful appellant 
may be recoverable from him personally, nevertheless 
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‘if there is no such express direction, the costs are - 


-added to the mortgage money -and are in the first 
‘instance recoverable from the mortgaged property 
after the final mortgage decree for sale has been 
passed, the final decree for sale being intended to give 
the result of the account; and to show the money 
due on the mortgage including the costs recoverable 
from the mortgaged property, and that the remedy 
of the mortgagee was to get a final, decree for . sale 
prepared. °and executed, and then ito pursue such 
remedy as might be available to him for the recovery 
of the rest of the money due to him on. account. of 


the-final decree. The result of. ‘this judgment is. 


merely that, in a. case where the mortgagee sues: the 





(1) (1923) LL.R. 45 All. 63° 
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mortgagor only, the costs awarded in appeal against 
the mortgagor ordinarily become part of the amount: 
due on the mortgage and are not recoverable from: 


MAS. Fin the mortgagor personally until a final personal money: 


HEALp, J. 


decree has been made against him. 

In Amina Bibi v. Ram Shankar Misra (1) the 
mortgagee obtained a final mortgage decree for sale 
against the mortgagor in a case where his personal’ 
remedy against the_mortgagor was time-barred. The 
mortgagor appealed against the final mortgage decree: - 
for sale and his appeal was dismissed with costs. 
Not: being entitled to a final money decree against 
the mortgagor he claimed to be entitled to execute 
the Appellate Court’s order for costs against mort+— 
gagor personally. It was said that each case. must 
depend upon its own decree, that there was nothing’ 
in the Appellate Court's decree in that case to in+ 
dicate any special restriction on the rights giver 
to deéree-holders, that the ordinary penalty of am 
unsuccessful appellant is that he must personally’ 
pay the costs of his appeal, that there is no reason: 
why an exception should be made in favour of 
mortgagors or why the right of the mortgagee to recover 
the costs of the failure of an unsuccessful appeal 
by a mortgagor should be held to be limited to: 
his remedy against the mortgaged property, and. on 
this ground it was held that the mortgagee’. was’ 
entitled to execution ‘for the costs against the mortgagor: 
, personally. That case was of course different frony 
the present case in that: the. appeal was an appeal 
against the final and not the: preliminary decree ‘for: 
sale; and that the personal remedy against the: 
mortgagor in respect of the mortgage debt was. time» 
barred: One of’ the learned ana in: sae Case 
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made some general observations which are perhaps 
relevant in the present case. He said. that it is. 
within the discretion of an Appellate Court, dealing 
with an appeal against the preliminary decree in a 
mortgage suit, to award costs as a personal money 
decree against a single judgment-debtor or a group 
of judgment-debtors, that in some cases that would; 
seem the most equitable thing to do, that if the: 
mortgagee himself desired for obvious reasons to 


‘have a personal decree in respect of such costs and; 


not a decree enforceable against a security which, 
has been found insufficient for the satisfaction of. 
the original mortgage debt there is.no reason in. law. 
why. he should not obtain a personal decree, and that. 
he was. not prepared to say that the appellate decree; 
in that particular case was not capable: of being. read, 
as a personal decree against the mortgagor -who had 
filed the appeal. 

The judgment in the case. Ga cited considered; 
the decision in the case of Dambar. Singh v. Kalyan, 
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Singh (1), and it was said. that it was. merely. an. 


_expression of opinion upon the interpretation of the. 


particular decree in that case. Kalyan. Singh was a, 
sub-mortgagee of the interest of one of three -usufruc- 


tuary mortgagees, and Dambar Singh was a. purchaser, 


-of the equity of redemption in respect of. the: sub., 


‘mortgage. Kalayan Singh sued. qn his sub-mort- 
gage for sale of his mortgage security, which. 


-was- the, interest of his mortgagor; in the. original, - 


‘usufructtary mortgage. He made Dambar Singh, wha 
represented his mortgagor, a defendant, and, he also 
‘impleaded the original mortgagors, as. pra. forma 


“parties, He. obtained .a preliminary, decree. for; sale, . 
ad ine Property. subject: to his mista that Bropesty 


(1) (1948) I.L.R..4Q All. 109. 
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being, as I have said, the rights of one of the three 
original mortgagees which Dambar Singh had pur- 
chased. -Dambar Singh appealed against the prelimi- 
nary decree and it was set aside, but it was restored 
by the High Court on Kalyan Singh’s second appeal, 
an order for costs against Dambar Singh being made 
in favour of Kalyan Singh. Kalyan Singh attempted 
to execute the order for costs made in the prelimi- 
nary decree against Dambar Singh personally, but 
the learned Judges said that there could be no doubt 
that ordinarily. speaking the plaintiff in a mortgage 
suit gets his costs if successful against the mortgaged 
property and not personally ‘against the mortgagor 
and that there was no. intimation!in the judgment 
that the High Court intended to kold Dambar Singh 
personally liable, and holding that the intention of 
the High Court’s decree was that. there should be 
the ordinary mortgage decree awarding the costs 
incurred in the suit and up to the time of the final 
decree for sale to be realised by-sale of the mortgaged 
property, found that the mortgagee was not entitled 
to. execute the order for costs against the mortgagor 
personally but must follow the ordinary procedure 
of obtaining a final decree for sale and a final personal 
money decree for any amount which might remain. 
outstanding. That case was thus an ordinary suit 
for sale of the mortgaged property brought by the 
mortgagee against the mortgagor and the decision 
was similar to that in the case of Muhammad I ftikhar- 


ullah and was clearly in accordance with the 


intention of the provisions of the rules in Order 34.. 

In the case of Matukdhari Singh v. Ramdas Singh 
(1) the mortgagee sued the mortgagor and obtained a 
final decree for sale of the mortgaged property. 


(1) 2 Pat. L3J.5k. 
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The property was sold and the decree remained 
unsatisfied ‘to the extent of Rs. 716-1-0. An order 
for costs to the extent of Rs. 742-3-3 had been 
made in the mortgagee’s favour and the costs had 
in the ordinary course been added to the amount 
payable under the decree in respect of the mortgage. 
The mortgagee’s personal remedy against the mort- 
gagor for the mortgage money was time-barred, but 
he claimed that his remedy in respect of costs was 


not time-barred and that he was entitled to execution 


for costs against the mortgagor personally. The 
learned Judges said that costs in the mortgage suits 
_ are ordinarily recoverable only out of the mortgaged 
property, and that there was nothing in the decree 


- to show that the Court intended otherwise in that. 
case, and they found that the mortgagor was not 


entitled to execute the order for costs contained in 


the preliminary mortgage decree against the mortgagor. 


personally. They suggested however that the mort- 
-gagee might be entitled to a final personal. money 
decree against the mortgagor for the costs although 
his claim in respect of the amount due on the 
mortgage itself might be time-barred. It is-to be 
noted that although the main facts of this case were 
similar.to those in Ameena Bibi’s case the decision 
was in the contrary sense. 

‘In the case of Sabapatti Pillai v. Chokatinga Pillai 
(1), which does not seem to have been officially 


‘reporteds the mortgagee sued the mortgagor for sale 


of the mortgaged property and impleaded a co- 
parcener of the mortgagor. He obtained a final 


decree for sale of the mortgagor's interest in the: 


mortgaged property and was held to be entitled to 
a final personal money decree: against the mortgagor. 





(1).25 Mad. LJ. $52. - 
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The preliminary mortgage decree made the co- 


parcener liable for the costs of the suit jointly 
with the mortgagor. The mortgaged property was 
sold but was insufficient to satisfy the amount 
payable under the final decree for sale including 
the costs. The mortgagee claimed to be entitled 
to execute the order for costs against the co-parcener. 
The learned Judges held that the principle to be 
deduced from the wording of Rules 12 and 13 of 
Order 34 is that costs are payable out of the pro- 
ceeds of the sale’ of the mortgaged property before 
the amount due on the mortgage itself,-and that 
therefore the mortgagee must be deeméd to have 
already realised his costs, so thatthe amount of the 
decree outstanding répresented only a balance of the 
mortgage money and could not represent costs, and* 
the mortgagee could recover that amount only from 
the mortgagee, and could not recover it from the 
co-parcener, the decree so far as costs were concerned 
having been fully satisfied. The real question which 
arises on that judgment is whether the learned. 
Judges were right in’ deducing the principle which 
they adopted from the wording of Order 34, rules 
12 aud 13. -, 

These are all the cases cited which have arisen 
since the provisions relating to mortgages were trans- 


ferred to the. Code, and although we have been 
referred to a number of earlier cases, namély the 


cases of Raj Kumar Singh v. Sheo Narayan*Sahu (1), 


Kamalamma v. Komandur: Narasimha Charlu (2), 


Mata Amber v. Sri Dhar (3), Ram Lal v. Sil 
Chand (4), and Makbul Fatima v. Lalta Prasad (5), 
only. one of them, hamely: ‘the ¢ case of Ram Lal, seems 





Gf) (1908) LER. 35 Cal, 431. 1.904) LL.R, 26 All. 507. 
a) (1907) LLR 30 Mad. 464. (4) 1901) LL.R. 23 All. 439, 
(6) (1898) ALAR 20 All: 523. 
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likely to give any help in the solution of the present 
problem. 

In Ram Lal's case, as in the present case, there 
were two mortgages, and each of the mortgagees 
sued the mortgagor on his mortgage and obtained a 
decree. Neither impleaded the other mortgagee in 
his suit against the mortgagor. The puisne mortgagee 
brought the mortgaged property to sale and bought 
it in himself. The prior mortgagee attempted to 
bring .the property to sale under his decree but 


failed. He then brought a fresh suit for sale, - 


impleading. the puisne mortgagee, and he asked for 
a separate decree for costs against the puisne mort- 
gagee.. The Court gave him a mortgage decree in 
- the ordinary form, including the costs in the amount 
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for the recovery of which the property was to be . 


sold but gave no separate decree for costs against the 
‘puisne mortgagee. The. property was sold and the 
sale proceeds were insufficient to satisfy the decree 
‘on the prior mortgage. The prior mortgagee then 
applied for a final personal money decree against 
the puisne mortgagee for the costs. The Court 
held that a final personal’ money decree can be 
made only against the mortgagor, and that therefore 
the prior mortgagee could not obtain a final personal 
money decree against the puisne mortgagee, but the 


learned Judges suggested that if an actual order for 
payment of the coasts by the puisne mortgagee to. 
the prior*mortgagee had been madé that order could. 


have been executed against the patie mortgagee 
personally. | 

The ‘result: of these..cases seems to me to be that, 
in a suit between the mortgagee and: the mortgagor 
only, costs are ordinarily to be regarded as part of 
the mortgage: money and. that, execution in, respect 
of costs in such, a suit.cam ordigarily be had only. 
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after a final personal money decree has been passed, 
the costs being merged in the money payable under 
the decree on the mortgage and being recoverable 
only as part of that money and not as costs, It is. 
not necessary for the purposes of the present case 
to decide whether a final personal decree for costs. 
should be made in a suit against the mortgagor in 


which. the personal remisdy against the. mortgagor 


for the mortgage money is time-barred, but it seems 
to be necessary to decide. the question raised in 
Sabapatti Pillai’s’ case, namely whether it is a 
recognised principle in suits between mortgagee 
and mortgagor that costs are regarded as a first. 
charge on the proceeds of the sale of the mortgaged 
property: and, in the absence of a special order of. 
the Court to the contrary, must-be deemed to have* 
been satisfied if the proceeds of the sale of the 
mortgaged property are sufficient to satisfy them, 
whether they are sufficient to satisfy the mortgage 
debt or not. Prima facie there seems to be no 
reason. why such a principle should apply and its 
application would clearly in many cases render the 
order for costs entirely nugatory. The ‘provisions. 
of Order 34 from which that principle has been 
deduced, namely Rules 12 and 13, are special pro- 
visions relating to cases where there is a mortgage: 
prior. to the rhortgage in suit and in such cases it 
was clearly necessary to provide that the prior 
mortgagee’s priority should éxtend to ¢osts, but: 


‘there seems to be no similar reason why in a suit 


by the mortgagee against the mortgagor costs should: 
have priority over the actual mortgage debt, and 
with all respect I venture to suggest that the reason— 
ing adopted by the learned Judges in Sabapatti: 
Pillai’s case was mistaken. 1 think therefore that a 
final. personal money: decree for costs may be given. 
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against the mortgagor in a case where the personal 
remedy of the mortgagee against the mortgagor for the 
mortgage money and interest thereon is time-barred. 
The question of cases in which persons other than 
‘the mortgagor are impleaded as defendants remains 
for consideration. Such persons are commonly puisne 
mortgagees but may be, as they are in this case, 
prior mortgagees. It seems to be settled law that a 
final personal money decree can be made only 
against the mortgagor, and that such a decree cannot 
be made against a puisne mortgagee or a prior 
mortgagee who happens to be 4 necessary party to 
the suit. It frequently happens that the sole contest 


in a mortgage suit is between the prior mortgagee. 
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and the puisne martgagee and if costs awarded to the . 


prior mortgagee against the puisne mortgagee can be 
“recovered only out of the proceeds of the mortgaged 
property, the order for costs as against the puisne 
mortgagee will frequently be nugatory. In cases 
where the order for costs is made in favour of the 


puisne mortgagee and against the prior mortgagee,. 
“as might well have happened in the present case if: 


the puisne, mortgagee had not in effect been given 
priority, the difficulty is even greater, since: satisfac- 
tion of the prior mortgage is likely to swallow up the 


proceeds of the sale of the mortgaged property. and- 


in the absence of special orders making the prior 
mortgagee personally liable for the “costs, there may 


well be no fund from which the puisne mortgagee - 
will be able: to recover the costs awarded , ito him as: 


against the. prior mortgagee. - 


In these circumstances it seems. to mei reasonable. 
that the amount-of'an order for costs’ made in favour: 
of the mortgagee-plaintiff against a party other-than: 
the mortgagor,’ that is‘ to say against a party from’ 
vétable under a final personal, 


whom costs ‘are not recoNé 
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money decree, should in the . absence of a special 
order or special reasons to the contrary be regarded 
as being recoverable personally from the party made 
liable for them, and I see no reason to believe that 
there is anything in the Code to negative this view. 
I would therefore hold that where the judgment 
and decree in a _ suit brought by the mortgagee 
make a person other than the mortgagor liable for 
costs jointly with the mortgagor it is a proper 
interpretation of the order for costs against: the 
person other than the mortgagor that the person, 


other than the mortgagor, made liable for the costs — 


should: be liable personally, on the ground that if 


there is no personal liability and if, as commonly 
happens, the sale proceeds for the, mortgaged proper-" 
ties are insufficient to satisfy the mortgage debt, the: 
‘order for costs is nugatory, there being no right to 4 


final personal money decree against any party other 
than the mortgagor. 


It now remains to apply my view of te ie to - 


the particular case which is before us. As I have 


already said the first respondent must now be 


regarded as the prior mortgagee and the appellants 
as the puisne mortgagees,: since the first respondent 
has been given priority over appellants in respect of 


the property mortgaged to both. The appellants - 
contested the first respondent’s suit and alleged that 
his mortgage _ was invalid. They not only failed in ~ 
that ddfence, but - were .postponed to. ‘the: first:. 
respondent and for that reason an order -for costs: :. 
was a against them, as. well as against the» 

So far as the mortgagor was - concerned: 
the costs Frouta be added-to the. mortgage money: 
and would be recoverable in the first. instance -out.». 
of the- proceeds. of .the ‘sale of. the ‘mortgaged~ pro- 
‘tthe . final: money -decree::. 


mortgagor. 


perty..and. thereafter. undegst 
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against the mortgagor personally. So far as appellants 
‘were concerned, recovery would be impossible if the 
sale proceeds were insufficient to satisfy the principal 
and interest due on the mortgage and the order 
against appellants would be nugatory unless they 
could be made liable personally. The sale proceeds 
in this ‘case were not sufficient to satisfy the first 
-respondent’s mortgage debt, and ai amount in excess 
.of the amount of the costs awarded against appellants 
is still outstanding. I have given reasons for reject- 
ing appellant’s claim that sale proceeds must be 
credited to costs before they are credited to the 
mortgage debt and that therefore the costs which 
the first respondent claims have already been 
recovered. Subject, to the provisions of the Code 
‘costs. are entirely: in the discretion of. the Court, 
-and although the Code provides that costs payable 
“by the mortgagor to the mortgagee shall be payable 


out of the proceeds of the sale of the mortgaged 


‘property, there is no such provision postponing the 
recovery of costs awarded against parties other than 
the mortgagor. The lower Court’s decree in this 
‘case, which, made the “defendant” liable for the 
first respondent's costs was interpreted, and I think 


-tightly interpreted, in this Court as making appellants 


-and the mortgagors jointly liable for the costs, It 
is true that the formal decree drawn up in this 
‘Court did. not contain a separate order making 
‘appellants personally liable for the costs awarded 
against, tHtem, but it did contain a declaration that 
the’ :costs were payable by appellants. Those costs 
have not ‘been paid and the order for costs against 
appellants would be worthless unless it is interpreted 


cas making appellants liable for “the costs - personally. 
‘The fact that appellants contested the first. respon- 
deént’s suit unsuccessfully, would, in a suit other than 
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a. mortgage suit, ordinarily lead to an order for costs: 


against them personally and I know of no provision 
of law which exempts them from a similar personal 
liability in a mortgage suit. I do not think that the 
mere fact that the officer of this Court, who is. 
entrusted with the preparation and signature of 
decrees, omitted to enter in the decree a separate 
order for payment of costs by appellants personally: 


is a sufficient ground for refusing that personal. 


execution which is the ordinary result of an order’ 
for costs made against unsuccessful defendants and 
TI would hold that the first respondent was entitled. 
to execute the order for. costs sents appa. 
personally. i. 

In the circumstances of the ,case. I. would Eke 
no order for costs in this appeal. ; 

I would note that from a.consideration of thie: 
cases cited before us it seems clear that it is eminently» 
desirable. that in mortgage suits to which persons © 
other than the parties to the mortgage are parties the. 
judgment and the decree should: state specifically » 
whether or not costs awarded against parties to. the 
suit who were not parties to the mortgage, are to be 


payable personally. | 


‘Mya Bu, Ll concur. 
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ORIGINAL CIVIL. 


Before Mr, Justice Cunliffe. 


IN THE MATTER OF THE INDIAN SuccESSION ACT, 
1925, aND THE EsraTEe oF L.A.R. AROONACHEL- 
LAM CHETTYAR, DECEASED.* 

Indian Succession Act (XXXIX of 1925), s. 2.—Indian Succession Amendment 


Act, 1929 (XVII of 1929), s. 2.—" District Judge "—Succession. fealdil 
cates—Jurisdiction of High Court. 


: : The High Court on the Original Side has the power to issue succession 
- certificates in view of the amendment of S. 2' of the Indian Succession Act, by’ 


“the Indian snepeseion (Amendment) Act, 1929. 


Jecjeebhoy for the petitioner. By the Succession. 
Act of 1925 the High Court had no power to grant 


“Succession Certificates. The amending Act of 1929. 


_ has given the High Court power to issue Succes- 
‘sion Certificates, thus removing an anomaly whereby 
-the. High. Court could not grant such relief as the 


_ District Courts could grant under the Act; see In re 


Kuppuswami, (1930) 53 Madras, p. 237, and In re 
Bholanath, 35 Calcutta Weekly Notes, p. 122. 


CunuiFrE, ].—This is an application for the grant 


“of a succession certificate, put forward by one Letch- 
manan. Chettyar, with reference to the estate of the — 


Jate Aroonachellam Chettyar. 

Tam informed that this court ioituerly ietased to 
‘issue succession certificates under the Indian Succes- 
sion Act.*6f 1925, although that Act gave power to. 


‘District Judges to issue these certificates. The Act 
0£:1925 has\ been the subject of an amendment by. | 
the statute passed in 1929, and section 2 of the ~ 
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amending Act defines a ‘District Judge’ as ‘the 
Judge of the principal civil court of -Original Juris- 
diction’. The question is whether by reason of this- 
amendment power is now given to High Courts om 
the Original Side to issue these certificates. 

If have never understood why this right should. 
be given to, District Courts and not given to High 
Courts, and until I am corrected by the Court of 
Appeal, I propose to construe this amendment as 


rectifying what seems to me to be an _ unintelli- 


gible omission on the part of the Legislature. The 
administration of. probate and succession as far as the 
jurisdiction, of this Court is concerned, will be. greatly. 
facilitated if that view is taken, and it seems to me 
that such a construction 6f the amendment is both. 
good law and good sense. : 

I, therefore, grant this petition and issue. to thie? 
petitioner a succession certificate in the form prayed. 
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APPELLATE CIVIL, 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mosely, 


MAUNG BA LAT 193%. 

uv. Feb, 23.: 
THE LIQUIDATOR, KEMMENDINE THATHA- 
NAHITA CO-GPERATIVE SOCIETY.* | 


Burma Co-operative Societies Act (Burma Act VI of 1927) Ss. 47; 49—Liquidator's 
demand against member for costs of litigation—Costs. higher than costs 
taxed by Court—Jurisdiction of Civil Courts. 

Prior to the enactment of the Burma Co-operative Societies Rules, 1931 
{Rule 23), the Court had no jurisdiction to entertain any proceeding by way of 
appeal or revision or otherwise for the purpose of impugning the correctness or 
the validity of an order of a liquidator passed under-s. 47 of thé Burma Co- 
operative Societies Act, however unfair or ruinous such order against a member 
might be. 6 : 

A suit filed i in 1929 by’ the appellant against the respondent was dismissed by 
the High Court for want of jurisdiction by reason of the terms of the Co-opera- 
tive Societies Act. The subject matter of. the suit was’ Rs. 766-12-0 and the 
taxed costs amounted to Rs. 70. .The liquidator ordered the appellant to pay 
a further sum of Rs. 591 the balance of the costs incurred in defending the suit. 
The appellant applied to the Court in the suit for an order that the liquidator © 
had no power to enhance the costs taxed by the Court. Held, that the Court 
had no jurisdiction to entertain the application. 


: Cockburn v. Edwards, (1881) 18 Ch. D. 449:; Ganpat v. Krishnadas, LL.R... 
44 Bom. 582; Mathura Prasad v. Sheobalak, L.L.R. 40 All. 89; Maung Ba Lat * 
v. Liquidator, Kemmendine Thathanahita Co-operative Society, LL.R. & Ran, | 
581 ;.U Po Nyan v. Maung Kyan, Civil Rev. 199 of 1928 of H.C. Ran.‘; U Tha 
Mo v. Paungde Co-operative Town Bank, Civil Second Appeal No. 650 of 1928 
H.C. Ran.—referred to. : 


The facts of the case are: < out i in the jects 
reported. : 


_ Robertson for the acpiailatt: The Court awarded’ 

the liquidator for costs Rs. 70 only. He had no. 
power to enhance those costs and order the appellant : 
to pay the excess. The liquidator is bound by the: 
order of the Court.as to costs. Ifa liquidator incurs, 7 


hese Civil sileeallaneont Appeal No. 110 of i930 thoi. the order of the Original: 
Side ‘in Civil Regular No. 540 of 1929, 
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unnecessarily heavy costs in litigation, he cannot 
claim those costs as a debt enforcible under the Co- 
operative Societies Act. He is in the same position as 
a private litigant who cannot enforce payment of any 
higher sum than what the Court has awarded him. 
The liquidator in this case is usurping the jurisdiction 


- of the Court which alone could determine the amount 


of costs. 


Maung Kyaw for the respondent. The order passed 
by the liquidator was under S. 47 of the Act. Civil 


‘Courts have no “jurisdiction. to question the — 


or correctness" of such an order, 


Pace, C.j.—This is. an appeal® from an order of 


my learned brother Das, J., dismissing an application. 


purporting | to. be made by the appellant in Civil 
Regular No. 540 of 1929. e 
~ “The appellant is a member, and the Se Se 


the liquidator, of the Kemmendine.. Thathanahita 


—€o-operative Society, Ltd., registered under the Co- 


operative Societies Act of Burma. (VI. of 1927). The: 


Society is in liquidation,-and under section 47-(2). 


’ (6) of the “Act the liquidator is efipoweréd “from 


time -to time to determine the debts payable and the. 


contribution to .be made or remaining to be made 


by the members or past members or by the estates or - 
nominees, heirs or legal. representatives of ‘deceased 
members or by any officer, to the assets. of the 
society.” Inthe case of a society which is not limited 
such. contributions shgll be determined at the“discre- 


tion of “the . liguidator | both as tothe. persons who 
~ shall be ‘called’ upon ‘to pay. and the amounts which 


they’ shall: pay, but without prejudice to any: right of 


contribution. amongst themselves:;” and under: (d) 


“to ‘deteriiiine by what’ persons and i if “what f propor-. 


tions the ‘costs’ of the liquidation. ate. to be borne.” 
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Under section 47 (5) ‘‘ orders made under this section 
‘shall, save as provided by section 51, on application, be 
enforced as follows :— 

“ (a) when made by a liquidator, by any Civil Court having 
Jocal jurisdiction in the same manner as a decree of such Court ; 

(6) when made by the Court of the District Judge on 
‘appeal, in the same manner as a decree of such Court made in any 
‘suit pending therein.” 

And under section 51 (1) :— 

“ All sums due from a co-operative society or from an officer 
or member or past member of a society as such to the Government 
and all sums awarded as costs“under section 44, or payable by 
order of a liquidator under section 47,.shall bé recovered in the’ 
_ same manner as arrears of, land: revenue on. a, aoe being 
made by the Registrar, to-the Collector.” - 


Ron section 49: — 


“Save in so fae as is hereinbefore expressly peovilied no 


Civil Court shail have any jurisdiction in respect of any matter 
-connected with the ae or. winding up- of a co- -operative: 
-society under this Act.” 

It bas been well settled that ihe: Cousts Rave he 
P jurisdiction, save as provided under the Act, to. 
entertain any proceeding by way of appeal. or revision, 
or otherwise for the purpose of impugning the. 
correctness or the: validity of an order: of a liquidator. 
‘passed. : under section 47... Mathura Prasad and. 
another v. Sheobalak Ram (1);. Ganpat Ramrao, 


Masur, Liquidator of the Chandawar Co-operative. 


Stores v. Krishna Das Padmanabh Chandawatrkar, 
and.another (2); U Po Nyan v. Maung Kyan (3); 
U Tha Mov. Patngde Co-operative. Town. Bank by 
sits : liquidator U. Kyan. (4);,: and: Maung Ba. Lat v. 
The Liquidator, Kemmendine. Thathanahita €a: enti, 
tive. Society. (5), eo, ; 






(ty: Oey! 40-AI0 “$9 at’ po 92." (3) ‘Civil Revintou No. 199 ‘of 1928. 
- (920) RER 44 Hints 582. °c HA) Civit Second: Appeal No: 650 of i928.) 
BA (1930; LLR.& Ran Bl. |. \ 
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1931 In the course of his judgment in Civil Revision: 
MAUNG Ba No. 199 of 1928, Ormiston, J., observed, that.:—- 

vw “Every liquidator of a Society is a law unto himself, and: 
Licnaeh every member thereof is subject to his uncovenanted mercies. 
KEMMENDINE I cannot help thinking that such a state of affairs has arisen: 


i rslgr from an oversight, and am of the opinion that the attention of the 


opERaTIvE Local Government ought to be directed to it, with the view of 
HOEEERX: providing an appeal from such an order of a liquidator as I have. 
Pac, CJ. before me, either to the Civil Court, or if that be deemed 
inexpedient, to the Registrar of Co-operative Societies.” 
By Rule 23 of the Burma Co-operative Societies. 
Rules, 1931, made pursuant to section 50 (2) (s) of 
the mak itis now provided . that— 

“ An appeal under section 47, sub-section (4), shall lie from: 
the order of a liquidator appointed under section 47 only in cases 
in which the Registrar has given his consent in writing to the 
presenting of the appeal.” 

But at the time when the order was passed in 
respect of which the present application was made. 
no appeal under any conditions lay from an order of 
the liquidator under section 47 ofthe Act. However 
unfair or ruinous such an order might bg to the. 
member against. whom it was passed he was helpless 
and without redress. The present case is not the 
. first occasion upon which the High Court has elt 
itself bound to protest against the unreasonableness. 
of an order passed by the liquidator of a society 
under section 47. Verily, there is substance in the 
observation. of Farwell, L.J., that the Legislature 
“cannot make wrong ae us it can nae ene 
me actionable.” _ : 

_ Now, as a matter at BOHey it may be nevessary 
to. provide that subjects should. be precluded. front - 
resorting to the Courts of law for the redress of their’. 
» grievances, Undoubtedly the eXigencies | of a situation 
omay. justify. “such .a curtailment: f the. ordinary . rights: 
of. scitizenship: in the interest f the: Public. at large. 
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But it will generally be conceded that so drastic 
a course should be taken only in exceptional circum- 
stances, and when the particular occasion clearly 
demands it. The Legislature in enacting the Burma 
Act (VI of 1927) apparently were of opinion that such an 
emergency had arisen. That is a matter of policy 
with which the Courts have no concern, and it must 
not be taken that I have any doubt that there were 
cogent reasons to justify this enactment. But if it is 
““excellent to have a giant’s strength,” it is certainly 
“tyrannous to use it like a giant,” and it is a 
matter of great public concern that so autocratic a 
personage as the liquidator of a Co-operative Society. 
should exercise the powers with which he is invested 


reasonably and fairly: In my opinion the order of 
the liquidator that is complained of in the present 


proceeding is neither fair nor reasonable. 


The appellant, Maung Ba Lat, and two others ir 
July 1921 signed a promissory note in favour of the: 
Society. On the 30th November 1928, after the Society’ 
had gone into liquidation, the liquidator passed an 
‘order under section 47 demanding payment of the: 
amount due on the promissory note f#ém all the” 
‘three - signatories, and on the 9th Augiist 1929. he: 
applied to the. Rangoon Small. Cause ‘Court under™ 
~ section 47 (5) for leave to execute the order, amount-~. 


ing with costs to the sum of Rs. 766-13-0, as a 
decree. The appellant thereupon on the 30th Septem- 


ber 1929 filed Civil Regular No. 540 of 1929. in’ the: 
High Court claiming that, inasmuch as the promissory: 
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‘note was statute-barred, the order of the liquidator . 
demanding -payment. thereof. on the 30th November’ - 


1928 should be declared: null and. void. 


The suit -was heard by. Chari, J., who held that! 


‘the “Court had “no ° ‘jurisdiction to entertain the*pro~ 


‘ceeding ‘which | “was, ‘didinissed. with ‘costs; 4 gold. 
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mohurs being awarded.as the advocate’s fee.* The 
costs were taxed at Rs. 70, and the debt and the 
costs were paid by the appellant. 
Now, the liquidator on behalf, and purporting to 
act in the interest, of the Society as a whole thought. 
fit to employ a well-known firm of advocates to defend 
the suit, and their bill of costs amounted to Rs. 591 
in addition to-the Rs. 70 which had been awarded 
as the taxed costs of the suit. At the hearing of the 
suit the learned Judge did not enter upon the merits 
of the case, or consider whether the promissory note 
was statute-barred or not; but having regard to all 
the circumstances Rs. 70 was awarded as the taxed 
costs, representing, in. the opinion of the Court, what: 
was the fair sum for which the appellant should. be: 
mulcted in costs. No fair-minded man in such . 
circumstances would have thought. it a just or. a. 


.reasonable” course to.force the appellant in addition 
_to the debt and the costs for which the decree had 


been passed to pay’ what must be taken to be the. 
luxury ‘costs incurred by the liquidator in.the interest: 


of the Society as a whole. Nevertheless, the liquidator. 


on. the 15th of January 1930 demanded payment from 
the appellant of. the: said sum of Rs. 591 being the’. 
residue of the costs that -had: been: incurred. That: 
was a. highhanded and -overbearing.act.on the part: 
of the liquidator which, J think, cannot be defendedi: 
It-was not contended before us that such costs were. 
not. “ costs of the liquidation: within section 47 (2): 
(d).;, but at the trial, and also on appeal.it was urged: 
that the order demanding payment-from the’appellant: 
of this. sum of. Rs. 591~-was. ultra’ vires, inasmuch. as: 


the question of the payment of ‘costs as between. 


the parties ‘to. a suit was’ determinable ‘solely: by. the: 


Pa 





Reported at LL.R..8. Ran. 514.—Ed. 
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Court which tried the suit. I do not pause to consi- 
der this contention, for the present proceeding is one 
in which the Cour would not be entitled to entertain 
the appellant’s application. It is an application pur- 
porting to be presented in the course of Civil Regular 
No. 540 of 1929; but at the time when that suit was 
dismissed the order of which the plaintiff complains in 
the present application had not been passed, and could 


not be impugned in Civil Regular No, 540 of 1929 which - 


had come to an end before the application was filed. 
‘Whether, having regard to the terms of section 47 (5) 
and section 51 (1) of the Act, it would be competent 
for the liquidator to enforce an order passed under’ 
section 47 by an application to the Small Cause Court 


under section 47 ,(5) to execute the order as a decree: 


of the Court, and whether the appellant in an aptly 
' framed. suit could challenge that order it is unneces- 
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sary to determine in the present proceeding, which... 


in my opinion,’ is misconceived, and was rightly 


' dismissed. 


' For these reasons the appeal is dismissed. We 
Sea ‘no order as to costs. 


| “Mosety, J.—In Civil Regular Suit No. sis of 1929, 
of this Court the present appellant Maung Ba. Lat, 
a member of the. Kemmendine Thathanahita Co-oper- 
ative Society . (in liquidation), filed a suit for a 
declaration that an order passed by the liquidator: 
under section 47 (2) (b) of the Burma Co-operative: 


SocietieS Act of 1927 directing, hiin to pay a sum of. 


Rs, 766-13-0 was null and void, The liquidator had 


applied under section 47 (5) of the Act to the Court:. 


of ‘Small Causes for execution of the decree. 

“It was alleged in the plaint inter alia that section 
49 “of. the.” Act, ‘which reads’: “‘ Save in-so far,as is. 
hereinbefore expressly provided no Civil Court: 
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shall have any jurisdiction in respect of any matter 
connected with the dissolution of winding up of a 
Co-operative Society under this Act,” was ultra vires. 
The contention however was given up by the learned 
counsel for the plaintiff, and the suit was ultimately 
dismissed for want of jurisdiction with ccsts, the 
advocate’s fee being fixed at four gold mohurs, The 
‘total costs awarded were Rs. 70. After this the 
liquidator, who is the present respondent, made a 
demand on the appellant for a further sum of Rs. 
591, which is stated to represent the actual expendi- 
ture incurred by the liquidator in the suit in this 
Court. The demand is said by the liquidator to. 
have been made in pursuance of a contributory order 
passed under section 47 (2) «d) of the Act read with 
Rule 16 (h) of the Burma Co- operative ‘Societies 
Rules of 1916. 
Maung..Ba Lat then filed an Soplneinn in Ct 
Regular Suit No. 540 of 1929 complaining that the 
liquidator in thus enhancing the costs awarded was 
usurping the jurisdiction of the Court, and praying 
for such orders as the Court might deem fit. — 

It is clear that the application was an . irregular 
one, and ' that the’ Court could, if at all; only act-in 
a separate proceeding if or ‘when the liquidator’ 
applied again to the Court of Small Causes -for 
execution of this second order of contribution. 

For the same reason, too, it is clear that the 
appeal before us cannot lie. But before dismissing 
it some observations may perhaps be usefully’ made., 

The learned Judge’ on the ‘Original Side dismissed 
the application on the ground that the Court had no 
jurisdiction either to entertain the application, which 
‘was not. in form, .or in any event to question the 


action Of the liquidator ins. view of the provisions of 


the Act. 
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It is now contended in the written grounds of 
this appeal that the liquidator .had no power to go 
behind the order of this Court as to costs soras to 


enhance them, and that his act amounted to a 


usurpation -of the jurisdiction of this Court,: At the 
hearing of ‘the case the learned counsel for the 
‘appellant also sought to revive the argument which 
thas been abandoned. in the original suit that section 
49 of the Act was ultra vires. 

It does not: appear to me that there is any sub- 


-stance in this latter argument. Cases similar to the 


present one have been dealt with by this and other 


High Courts on. several occastons, vide Civil Revision 
“No. 199 of 1928 and Civil Second Appeal No. 65. 
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-of 1928 of this Court, and Ganpat Ramrao v. Krish- . 


-nadas Padmanabh (1) and Mathura Prasad v. Sheo- 
“:balak Ram (2) decisions of a Bench of the Bombay . 


High Court, and of the Allahabad High Court. 
The only question that can be canvassed in the 


present case is the one whether the orders in ques- 
tion were outside: the powers conferred by we Act 


“poe the liquidator. - 


If-they are Paihia. ceaaly powers the Civil Courts | 


“would have no jurisdiction. - 


- Section 50 (2) (s} of the’ Act empowers the Local. 


‘Government to make rules prescribing the cases. in 


which an “appeal | shall lie. from the-orders “of a’ liqui-. 


“dator. . 
No" ae had iien been framed under the new 


Act (Burma Act VI of 1927). But rules were framed 


under the old. Act (Government of India Act II of 


1912), and as the new Act is merely one to ‘consoli-. 


rdate and amend the law and does’ not repeal the old » 
Act it would” appear that these rules were in force ~ 


oe EL) (1920) LLR. 44 Bom. 582. (2) (1918) LL.R. 40 All. 89. 
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at the time of thie order in question before us. No: 
appeal is provided in the old rules. 

Under section 47 (6) the liquidator had power to: 
determine the contribution to be made by each 
member, and under sub-section (b) to determine by 
what persons and in what proportions the. CSIs of 
the liquidation were to be borne. 

Under Rule. 16 (4) the liquidator may. from time: 
to time revise his orders determining the amounts. 
of contribution and the costs of liquidation.» 

It cannot I think be contended that the costs ef 
litigation incurred to recover contribution ordered 
are not. part of the costs of liquidation and: the: 
liquidator was, therefore, entitled to recover them. 

In recovering or attempting ‘te recover the actual 
expenditure incurred he was doing what the Court: 
itself is not empowered to order, vide Cockburn v. 
Edwards (1). 

It was on the face of it an extravagant bridoebainis 
to incur costs amounting to. Rs. 661 in a suit involv- 
ing a sum of only, Rs. 766. But it cannot -be. said. 
merely on these grounds that the e BaquleAta exceeded. 
his jurisdiction. 

As the law stood there was no aa for such. 


actions. 


”N It is: obvious in the case before us that the appel-. 
lant has~suffereda substantial. injustice, and a copy” 
of this order will be sent to the Registrar of-Co-: 


operative Societies, Burma, for informatiog, © "in the: 


hope that. steps - will be taken ‘if possible to. remedy: 
it, 

The appeal. will be dismissed, 

There will be no order as to costs. 





~ (1) 1881) 18 C.D, 449, 459, ° 
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FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt, Chicf Justice, Mr. Justice Das and 
Mr. Justice Maung Ba. 


MAUNG KUN 
v. 


MA CHI ANb ANOTHER.* 


Buddhist Law—Inheritance—Unmarried son or daughter dying without issue— 
Preference of brothers and sisters to parents. , 

At Buddhist Law, on the death of ason or daughter unmarried and without 
issue, his or her property devolves upon his or her brothers and sisters in 
preference to his or her parents whether the deceased was at the time of his. or 
-her death living . with the parents or separately. . 

.. Le Maung v. Ma Kwe, 10 LB, R. 107; Ma nin Bwin v. U Shwe Gon, 
5 8 L. B.R. 1 (P.C.) ; Maung Dwev. Khoo Haung Shein, 3 Ran. 29—referred to. 


' Ma Ein v. Tin Nga, 8 L.B.R. 200; Ma Po Hmon v. Maung Kan, (1901) 
2-U/B.R. 157; Ma On Myaing v. Ma Me San, 7 Ran.75; Mi San Hla Me v. 
' Mya oo (1894) P.J. 116—dissented pone 


The following order of ere for determination 


by a Full Bench involving a question of the law of 


“inheritance among Burman’ Buddhists was made DY 
pee C.J., and Das,. J. :— 

“In this, appeal we propose to refer for the decision 
of a Full Bench the following question :— 


“On the death of a son or daughter unmatried and without: 


issue, does his or her property devolve upon his or her father or 
mother from whom he or she has not been separated i in preference 
to his or her brothers or sisters ?” 

‘For the purpose of this reference it is necessary 
to ‘state a few facts only. ; 

One U Po Thaik had ended Ma Chu, who died 
‘in 1885.’ Ma Thin was the daughter of U> Po Thaik 
and Ma Chu, and the defendant, Ma. Hlaing vi was the 





* Civil Reference No. 14 of 1930 arising ‘out of Civil First Appeal No. 123 of 
1928 from the: pees of the Salton Side in Civil Regie No, 295 of 1926. j 
mur aes 
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adopted daughter of the same persons, having been 
adopted about 1885. Ma Thin throughout her life 
lived unseparated from her father U Po Thaik. In 
1917 there was a partition between U Po Thaik and 
Ma Thin, and it was agreed that a certain ‘ house 
should fall to the lot of Ma Thin. In 1918 U Po. 
Thaik married the plaintiff Ma Chi, and within a few 
months of the marriage of U Po Thaik with Ma Chi, 
Ma Thin died. In 1919 U Po Thaik married the 
defendant Ma Khin. Now, a contest has arisen 
between the two widows Ma Chi and Ma Khin who: 
claim through U Po Thaik, the father of. Ma Thin, 
and Ma Hlaing who claims as the sister of Ma Thin 
with respect to the right to possess the house in 
suit. The suit was brought* by Ma Chi,. who. 
impleaded as defendants Ma Khin and Ma Hiaing,. 
and for the purpose in hand it is enough to say that. 
each of the parties. denied the status of the others. 
The case was brought to this Court on appeal, and 
was remanded, and after remand the suit, was heard 
by Mr. Justice Ormiston. Mr. Justice Ormiston passed. 
a decree in favour of the plaintiff upon the ground. 
that according to Burmese Buddhist Law U Po Thaik 
as the father of Ma Thin was to be preferred as her 
heir to Ma Hlaing her sister. From that decree the: 
present appeal has been preferred. 

Now, the leading case upon this branch of thé: 
law is a decision of the Judicial Committee of the 
Privy Council in Ma Hnin Bwin v. U Shug Gon i), 
In that case Lord Shaw, ‘delivering the judgment of 
the Court, stated that where the Manukye was clear 
and unambiguous it was to be preferred to’ any 
other Dhammathats, and, after discussing the relevant 


cases and. authorities, the i aa Committee referred. 


* 





(t) (1915-16) 8 L.B.R. 1. 
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to the rule set out in Volume X of the Manukye 
which runs as follows :— 

“The general rule is that relatives of previous generations 
‘shall not inherit the property of their descendants. But if a 
person dies leaving neither wife, children, brothers nor sisters, his 
parents become his sole heirs.” 

In the course of his judgment Lord Shaw 
‘observed :— 

“In this Dhammathat, which still remains of the highest’ 
authority, the succession of brothers and sisters in preference to 
parents is established beyond doubt. This being so, the other 
Dhammathats do not require to be appedled to to clear up any 
ambiguity. Were that appeal to be.made, it would, in the opinion 
of their Lordships, as already stated, lead to the same result.” 

And at the conclusion of his judgment his eee 


ship added :— 


“ Out of respect to the Judges, anid in view of the embarrass-- 


. ments produced by the cases cited and by the conflict among the 


Dhammathats, as well as of the importance of the general- 


question being authoritatively settled, their Lordships have thought 
it right to make an independent investigation so as, if possible, to 
clear up the whole question. In the result they are of opinion 
that the right of the respondent, the father of th€ deceased, 


“cannot be maintained as against the right of the’ appellant, her-. 


sister.” 


In the course of his judgment Lord Shaw, howe 


ever, observed that :— 


‘Tt may be taken as a salient fact in the present case that the 


life lived for years by these ladies (i.e. the deceased and the sisters 


of the deceased) was lived as a life separate from and independent 


of their father. 
‘The need for this fact bags pointedly alluded to is tit their 


“Lordships axe desirous that the present case: should not be held as 


dealing with or affecting parental rights in cases where the family 
continues to live together.” 


' After alluding to the patria potestas, and the : 


‘doshtnant position of the father under earlier Roman 
‘Law his Lordship added :-— ‘: 


“ These observations are, of cotiraé, not. made és give any 


colour to the view ‘that rights to such an‘ extent still remain in 
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modern. Burmese Law or Practice, but to indicate that the 
idea of the powers ofa parent in his patriarchal capacity 
over an undivided household may lead to conclugions which hold 
no place in rules of succession to the estate of children who have 
left the father’s establishment and become separately-settled in 
life.”’ ‘ 

After this decision of the Privy Council, in Ma 
Ein v. Tin Nga and others (1) the effect of the- 
decision of the Privy Council in Ma Hnin Bwin’s 
case was considered, and Mr. Justice Twomey, as. 
he then was, observed at page 200 :— 

“ But (in the Privy Council case) their Lasedatiins were careful 
to distinguish the special case of parents living with the deceased. 
They said that'Ma Hnin Bwin’s case ‘ should not be held as dealing: 
with or affecting the paréntal rights’ in cases where the family | 
continues to live together.’ Accordingly, though the rule given in| 
section 32 of the Manukye may not now be applied to cases where 
the parents and children lived apart from one another, it is still 
applicable where they. lived together as in the present casé.” 

In Le Maung v. Ma Kywe and one (2) the judg- 
ment of the Privy Council in Ma Hnin Bwin's case 
was again considered, and Chief Judge Twomey 
in that case made the following obser vations: with: 
reference to it :— 

“Their Lordships pointed out as a salient feature i in that case: 
that the deceased and her sister Ma Hnin Bwin had for years. 
lived a life separate from and independent of their father, and 
their Lordships desired that Ma Hnin Bwin’s case should not be 
held as dealing with or affecting parental rights incases where 
the family continues to live together. They referred to the 
traditional patriarchal powers of Burmese parents over thei 
households and suggested that a consideration of these powers 
‘may lead to conclusions which hold no place’ in rule8 of succes~. 
sion to the estate of children who have left the father’s” 
establishment and become separately settled: in life,’ It is clear 
that their Lordships meant to leave us unfettered in disposing of 
such a case as the present where the estate in dispute is: that ‘of a 
boy who lived with and was copeed and supported by his. 


(1) (1915-16) 8 LBR, 197. “(2) (1919-20) 10 L.BR. 107, 
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me to be both anomalous and fantastic. U May Oung 
in his Leading Cases on Buddhist Law (1926 edition at 
page 307) suggests that ‘living apart’ means separate 
residence after division of property, such as, for instance 
in the cases in Manukye, X, 29 and 78, or where a son 
- or daughter has obtained partition on the death of 
‘one. of the parents or on the remarriage of the 
" survivor, | Or, where there was too little or no 
property to be divided, or. no partition takes place, 


‘separation due to estrangement followed by conti-. 


nued interruption of ordinary family duties. Each 
_ case must depend on the circumstances disclosed 
' therein, and no hard and fast rule is possible.” But 
there is no text and no authority in support of such 
“a theory, which tg my mind is wholly unwarrantable.. 

The history of the problem that..we are invited to 


solve is that until the judgment of the Judicial Com-. 


mittee in. “Ma Hnin Bwin v. U Shwe Gon ‘it had 
been Tegarded as well settled that 

“On the death of a person who leaves no surviving aban: 

_ wife or direct descendants, his parents succeed to his estate in 

',preference to all other relatives) The. texts are various and 


‘s conflicting, but so far-as they are precise, the weight of authority” 


~~ geems to incline-to. this. conclusion. Therule is that which has 
: already - been accepted in this Court and in Lower Burma. It is, 
“moreover, in ‘accordance with natural justice and the ordinary 
‘rules of. the devolution of inheritance.” (Per Thirkell .White, 
“2J.C. in Ma Po'Hmon v. Maung Kan and Ma Ami (1).) 

The right of the parents to succeed in preference, to 
_the. brothers and sisters of an unmarried child, whether 
they. wefe living togéther or separately at the time of the 
- child’s death, was based upon the View that, although 
under Burmese Customary Law the general rule is that 
inheritance, whenever possible, should not ascend, in 
“the case of parents succeeding to the estate of an 
unmarried child another pririciple is brought into 


(1) (1901) 2 U.B.R. 187 at p. 19.5, 


saan Kun 


MA gon 


PaGE, C.J. 


226 


~ 1931 
Maune Kun 
UV. 

Ma CHI. 


PAGE, C.J, 


INDIAN LAW REPORTS. [VoL. IX 


play, namely, that the nearer relation excludes the more 
remote, and that it would be both fair and in .accord- 
ance with principle that the property ‘of the un- 
married child should fall to the parents lwho had 
maintained it from infancy,and were more nearly akin 
to the child than his or her brothers and sisters. 

Until the Judicial Committee in Ma Huin‘Bwin vo 
U Shwe Gon decided that when the parents and 
their unmarried child were living a separate and inde~ 
pendent life the brothers and sisters of the child were _ 
to be preferred to the parents as the child’s heirs, the 
view that had obtained, as I have stated, was that the 
parents were-entitled to succeed upon the principle that: 
in matters of succession the nearer relation excludes the | 
more remote; and that principle js equally ad rem 
whether “‘ the family continues to live together” or not. 
The truth is that the judgment of the . Judicial 
Committee delivered by Lord Shaw in Ma Hnin 
Bwin.x. U Shwe Gon completely upset and 
reversed what had been the accepted and _ settled 


opinion on the subject. It was. for. this reason that 
the learned advocate for the respondents, notwith- 


standing protests - from the Bench, for some time 
persisted. in contending that the judgment in Ma. 
Hnin Bwin v. U Shwe’ Gon was not in consonance 
with the principles of the Burmese Customary Law 
of inheritance. But that is a matter with which the 


Court is not concerned, and if the law as expounded 


in that case needs correction the remedy lies with the 
Legislature, and not with thy Courts. It is the duty 
of the Court loyally to follow the decisions of the 
Judicial Committee, and to accept the principles of law 


“laid down by that tribunal. Such a contention as that 
which the learned advocate for the respondents 
urged before us cannot be entertained, and the Court 


will enforce the principles of law enunciated in Ma 
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Hnin Bwin v. U Shwe Gon in all cases to which 
they are applicable. 

The only ground upon which it could, with any 
show of reason, be urged that the case of Ma HAnin 
Bwin v. U Shwe Gon does not govern the present case 
is that there are— 

“various texts in the Dhammathats which prescribe schemes 
for partition between the parents of a person who has died child- 
~ less on the one hand and the surviving husband or wife on the 
” other (see sections 28, 29, 30 and 31, Manukye, and the cognate 
texts given.in Chapter XIX of the Digest). The ordinary rule of 
inheritance under the Buddhist Lawis that the husband is sole 


~ heir to the wife and the wife sole heirto the husband, whether 


‘there be issue of the marriage or not. The texts cited above 
show that in certain cases the surviving parent of a childless son 
or daughter is allowed*to share with the surviving wife or hus- 
‘ band, while brothers and sisters do not come in atall.. It would 
seem a fortiori that, when-both husband and wife die within a 
short interval of one another and the estate is treated as the joint 
estate of both, a surviving parent must be recognised as having a 


’ substantial interest in the estate, if indeed he does not altogether. 


-oust all other relatives including brothers and sisters: of the 
deceased person, at any.rate in cases where the deceased couple 
- lived with the parent ;” per Twomey, J. in Ma Ein v. . Tin Nga (1), 
sée also Mi San Hla Me v. Mya Tun (2). 
But, in’ my Spihios, this -contention cannot be 
si cee 


In Ma Hnin Bwin v.. U Shwe ben ‘Lord Shaw 
referred to section 19, Chapter X, of the Manns) 


which runs as follows :—- 


““ Thotgh it is st the jrdbiety shall not, ascend the ae when th 
shall doso. — 


' “Though this is the law, why is it aes. said | the father and_ 
‘mother of the deceased have a right to his property ?? Because . 
if the parents be alive, and the deceased has no other relations, 





_ (4) (1913- 16) 8 L.B.R. 197 at p. ,. 200. 
“ (2) (1894) P. J. 116. 
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they shall inherit his property, as by way of illustration, the 
offerings intended to be made to the priests cay be offered to 
God.” 

The word translated by Richardson “ other . 
relations” in this section is in Burmese “scloSeo3”’ 
which means “womb or birth companions,” or, in 
the sense in which it is used in the Dhammathats, 
“brothers and sisters’. His Lordship then proceeded 
to lay down that 


“a 


in this Dhammathat, which still remains of the highest 
authority, the succession of brothers and sisters in preference to 
parents is established beyond doubt. This being so, the other 
Dhammathats do not require to be appealed to to clear up any 
ambiguity. Were that appeal'to be made, it would, in the opinion: 
of their Lordships, as already stated, lead to the same result.” ” 
No limitation is set in Manukye X, 19, to the 
generality of the language in which the right of 
inheritance- of brothers and sisters is expressed. At 
the same time Lord Shaw observed in that’ case that 
“ the idea of the powers of a parent in his patriarchal capacity over 
an undivided household may lead to conclusions which hold no 
place in rules of succession to the estate of children who have left. . 
the father’s establishment and become separately setted in life.” | 
But in Le Maung v. Ma Kwe (1), Twomey, C.J, 
who appears to have resiled from the view that he 
had expressed in Ma Ein v. Tin Nga (2) held that—. 
“ The principle that inheritance if possible should not ascend 
is of general application, and the rule of succession deduced by. 
their Lordships from the Dhammathats is wide enough to cover 
all.cases. No actual textual authority has been cited to us which: 
would ,warrant special differentiation in favour of parents with’ 
whom the deceased child has lived, and I doubt if we can. 
differentiate merely. by inference from the texts showing the 
power of parents over their children in former times. . These 
texts appear to be more in the nature of moral precepts than 
positive rules, and none of them touch the question of inheritance.”’’ 
I can see no answer to this reasoning. 





(1) (1919-20) 10 L.B.R. 107 at p. 109, (2) (1915-16) 8 L.B.R. 197. 
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Again, what difference can there be in principle 
with respect to the right of succession whether at the } 
time of the death of their unmarried child the deceased 
and his or her parents happened to be living together ? 
None, in my opinion. 

in Maung Dwe and others v. Khoo Haung Shee 


and others (1) Lord Dunedin, delivering the juceHient 


of the Judicial Committee, “observed that 


“Their Lordships think it clear that conduct can indeed 
operate as a disqualification of the right (/.c.,. of inheritance), but 


that it is in no Sense a necessary qualification a obtain the. 


right ;” 


‘and I agree with the observations of U May Oung at 
page 194 of his Leading Cases on Buddhist Law (1919 


edition), that 

“it might be laid down as a general rule that where a 
“claimant was a spouse of, or connected by blood with, the 
deceased, mere separate living, without proof of actual division 


-or of neglect in the performance of family duties, does not 


affect the right to inherit.” 


Now, the right of the brothers and sisters to be . 


preferred to the parents is laid-down in Manukye, X, 19, 


in clear and unequivocal terms, and if the authors of. 


the Manukye had been aware that under the Burmese 
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‘Customary Law any qualification. existed of the right: 


‘of the brothers and sisters. which was set out in such 


precise and unambiguous language i in Chapter any 9; 


it cannot be doubted that they would have given 


expressiorf to it. In sections 28 to 32 of tivis Chapter, . 


however, no reference is made to the rights of the 
brothérs and sisters, and no limitation is set to their’ 
right of inheritance as definitely laid down in section — 


19. It follows, in my opinion, that sections 28 to 32 


of Chapter X must be regarded.as referring to cases in 


which there were no surviving brothers or sisters of 


ot (1) (1925) LL.R. 3 Ran. 29 at page 34. 
16. Bs 
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the deceased child. Having regard to the law laid 
down in Ma Hnin Bwin v. U Shwe Gon section 32 
of Chapter X obviously must be so construed, and I 
cannot persuade myself that any other construction 
should be placed upon sections 28 to 31. 

In my opinion it is abundantly clear that the 
rule that parents should be preferred to brothers and 
sisters as the heirs of an unmarried child has always 
been based upon the -doctrine that in matters of 
succession the nearer relation excludes the more 
remote, and that:the right of inheritance has never 
been, and cannot reasonably be, regarded as depen- 
dant upon whether or not the “ family continued. to: 
live together.” Applying the principles enunciated 
by the Judicial Committee in Ma Hnin Bwin v..U. 
Shwe Gon the rule of construction to be applied. 
for determining whether the parents or the brothers 
and sisters in such’a case are the heirs of the deceased 
is under the Burmese Customary Law that the right, 
of succession, whenever possible, is not to ascend, 
and that rule is to prevail rather than the rule that 
the nearer relation excludes the more remote. The 
Courts of Burma are bound to follow and to apply. 
the principles of law laid down by the Judicial 
Committee in Ma Hnin Bwin v. U Shwe Gon. | 

It follows, therefore, that the law as stated in 
Mi San Hla Mev. Mya Tun (1); Ma Ein v. Tin 
Nga (2) and Ma On Myaingy. Ma Me San (3) ig incorrect 
and, in my opinion, the answer to the question 


propounded is in the negative. 


Das, J.—I agree. f 
Maune Ba, J.—I agree, 


(1) (1894) P.j. 116, ... (2) (1915-16) 8 LB.R. 197. 
_ (3) (1929) 1. LR.7 Ran, 75. : 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt. Chief Justice, Mr. Justice Das and Mr. Justice 
Maung Ba. 


M.T.T.K.M.M.N. VENKATACHELAN CHETTYAR — 1931 


v. Feb. 12. 
M.T.T.K.M.M.S.M.A.R. MURUGESAN AND 


ANOTHER.* °~ 


Provincial Insolvency Act ( Vv of 1920), s. 68—Sale by Receiver—Court's discretion. . 
to set aside sale—Power whether limited, 


> A sale of property by the receiver is an act of the receiver within s. 68 of the 
Provincial Insclvency Act. .Such sale can be set aside by the Court whenever 
it is not a fair or just one. “The discretion of the Court is not limited to cases of 
fraud, collusion or material irregularity. 


Hanseshur Ghosh v. Rakhal Das; 18 C >.W.N. 366 ; Ex-parte — 9 Ch. 
Ap. 609 ; Mahomed Kala Meah v, Harperink, SLBR. #25 ; In re Thellusson, 
(1919) 2 K.B. 735 ; Tiruvenketachariar v. Thangayiammal, LL.R. 39. Mad. 
479—referred to, ’ 

Picsouk, Tha Dut v. Po Ka, LL. R. 5 Ran. 768—dissented from. 


Apileccra for the appellant. “The ruling i in Maung: 
Tha Dun v. Po Ka (1). does not express the correct. 
law. The relationship of the receiver to the Court 
in a case like this is that of an officer of the Court 
and the Court has unfettered discretion in controlling 
his acts, see Tiruvenketachariar v. Thangayiammal 
(2): The honour of the Court is in the hands of the 
receiver whose. position is that of a trustee in 
bankruptcy in England. In Mahomed Kala Meah v. 
Harperink (3) their Lordships of the Privy Council 
have laid down ahigh standard of fairness and justice 
to be expected in dealings between the Court and . 





* : Civil Mincaftanacns Appeal No. 174 of 1930 from the order of the District | 
Court of Tharrawaddy in Civil Miscellaneous Case No, 128 of 1929. A 
= (4) (1927) LL.R. 5 Ran. 768. (2)" (1916) IL.L.R..39 Mad. 479. (3) 5 L.B.R. 28- 


232: 


1931 


M.T.T. 


K.M.MN. | 


VENKATA- 
CHELAN " 
CHETTYAR 


v. 
- M.T.T.K.M. 
M.S.M.A.R. 


MURUGESAN. 


—_— 


INDIAN LAW REPORTS. [VoL. IX - 


the citizens of the state and the same standard is to 
be expected from the officers of the Court. 

Aiyangar for the respondents. Section 68 of the 
Provincial Insolvency Act gives discretion to the Court 
to confirm, reverse or modify the act or decision of a 
receiver against which there is an appeal to the Court. 
The principles of the decision in Maung Tha Dun’s 
(1) case are correct. While the Court has discretion to 
interfere with the sale by a receiver, it will not 
exercise this discretion except on the ground of 
fraud or collusion.or on the ground of material 
illegality or irregularity in conducting the sale, if the. 
interests of creditors are prejudiced thereby. The. 
wording of the paragraph in,5-Rangoon beginning 
with the words ‘It is settled law that the Court has. 
no jurisdiction, etc.,” is perhaps too wide and not’ 
quite-accurate. The ruling recognises that the Court 
has jurisdictions to set aside sales in cases where 
fraud, collusion, material illegality or irregularity in 
the conduct of the sale are proved. In the present 
case it has been found as a fact by the judge of the | 
Court below that there has been no such ground 
established. The sale should..therefore not be inter-— 
fered with by this. Court, and the decision of the. 
Court below should be confirmed. ne 


'.. Pace, C.J.—This case involves the construction 
of section. 68 ofthe Provincial Insolvency Act (V_ of 
1920). Section 68 runs as follows :— . 
_ “Tf the insolvent or any of the creditors or any 
other. person is aggrieved by any.act or decision of the 
receiver he may apply to the Court, and the Court: 
may confirm, reverse or modify the act or decision 
complained of, and make such order as it thinks 
just.” sae aN See : 


| (1) (1927) 1.L.R, 5 Ran, 768. 2. 
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In the present case the Bailiff of the District 
Court of Tharrawaddy was appointed receiver of the 
estate of an insolvent, Maung Po Bu. There were 
only two creditors interested in the insolvency. On 
the 20th of August 1930 the receiver, pursuant to 
the powers with which he was invested under 
section 59, sold some paddy land belonging to the 
insolvent to one of the two creditors, who is now the 
Ist respondent, for Rs. 1,750. On the following day 
the present application was filed by the appellant 


who is ‘the other creditor, for an order setting aside 


the sale. The learned District Judge, holding that 
there was no fraud or collusion alleged, and no 
material irregularity proved in connection with the 
the conduct of the sale, dismissed the application. 
The appellant has appealed to the High Court. 

- The facts material for the purpose of disposing of 
‘this appeal are few and simple. The appellant 
lived some distance away. from Tharrawaddy, and 
it appears that the usual hour at -which sales are 


held at Tharrawaddy is 12 o’clock mid-day. The. 
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18th of August was the day appointed by the Bailiff’s - 


receiver for the sale of the property in. dispute, but. 


on that day the sale was not held, and the Bailiff 
informed’ the two creditors that the property would 
be sold on the following day. On the 19th of 
August ‘the appellant duly appeared at Tharrawaddy 
with a view to bidding at the sale, but as the other 
creditor. (the 1st. respondent) was. not’ present, the 


Bailiff stated that he would not hold the sale in his - 


absence, and informed the appellant that he must 


come early on the morning of the 20th August when | 
‘the sale would take place. On the 20th of August - 


the appellant arrived at the Court House about 9-30: 


in the morning, but when he reached the Bailiff’s 


office the Bailiff was not there, and the door of the . 
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office. was closed. Being surprised at not finding the 
Bailiff in his office the appellant made enquiries, and 
was informed that the Bailiff was ill, and had gone 
home. He then proceeded to the ‘Bailiff’s house 
and arrived there about 10-30 am. He asked when 
the sale would take place and the Bailiff then in- 
formed him that he had already sold the property. 
The appellant was much distressed at hearing that. 
the property was already sold and returned forthwith 
to the Court. where he entered an oral protest against 
the confirmation of the sale. Later in the morning 
the Bailiff came to the Court, and reported that the 
sale had taken place without the appellant being 


‘present, as he was late. The Bailiff further suggested 


that the sale might be cancelled if the appellant was 
prepared to offer Rs, 2,400 for the property. ..The 
learned District Judge thereupon ordered that before 
the sale could be set aside the receiver must give. 
notice, to the purchaser, and pay him compensation . 
for the loss that he might thereby incur. On the 
following day the present application was filed By 


the appellant. 


At the hearing of the application the . evidence of 
anumber of witnesses was taken and it was admitted 
or proved inter alia that the Bailiff had gone to his 
office about 9 o'clock in the morning of the 20th 
August ; that shortly afterwards he had left his office 


‘and that between 9 and 10 am. he had sold the 


property to the Ist respondent on the Prome Road- 
in front of the Tharrawaddy Police Station. Admit- 
tedly, the appellant was' not present, and the 1st 


respondent in the course of his evidence. stated that: 
the Bailiff did not ask him. whether the. appellant 
-had come to Tharrawaddy or not, and did ‘not’ make 
‘any enquiries as to whether the appellant: was. pro- 


posing to attend the sale. It appears that as soon as 
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the sale was over the Bailiff asked the Under Bailiff 
to take the purchase tmoney from the Ist respon- 
dent, and then returned home as he said that he was ill. 

Now, in these circumstances, it is not surprising that 
the learned District Judge should have observed 
that the conduct of the receiver “ looked suspicious ” 
although there might not have been any technical 
irregularity in his conduct of the sale. We are satis- 
fied in the circumstances obtaining in the present case 
that the sale cannot be upheld. It is unnecessary to 
-find that there was any fraud or collusion in connection 
with the sale, and I am not prepared to hold that 
there was any technical irregularity in the conduct of 


the sale because the Bailiff held it at 10 o’clock in the 


morning instead of at 12 o’clock mid-day. But in 
‘the circumstances of the present case I am satisfied 
_thatit was not such a: fair sale as should be allowed to 


stand when conducted by an officer of the Court. As. 


there. were only two competitive prospective bidders, 
the appellant and the Ist respondent, and.the Bailiff 
had expressly refrained from selling the property. on 


the 19th of August in the absence of the Ist respondent, _ 
it was neither fair nor reasonable that the Bailiff. 


‘should hold the sale on the 20th of August in the 


absence of the appellant at an. earlier hour than that 


at which sales normally were held, and long before 
the appellant could reasonably be expected to. be 


-present, and without making any enquiries to ascer-. 


tain. whether the appellant: was in Tharrawaddy or 
giving .the appellant any ‘opportunity to be ‘present 
when the sale took place. 

Now, the learned District Judge banad his decision 
to dismiss the appellant’s application solely upon the 
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one (1). In that case an application was made by 
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1931 certain insolvents to set aside a sale by the receiver 


eeu in insolvency, and the learned Judges (Heald and 
vexxata- Darwood, JJ.) held that the provisions ,of Order 21 of 

Canine the Civil Procedure Code did not apply to sales by 

mptKo, # receiver under the provisions of the Provincial 
R lelataay Insolvency Act. It was therefore incumbent upon 
“their Lordships to consider whether the sale should 
Pack, CJ. be set aside in a proceeding which they tredted as 

an appeal from an act of the receiver under section 

.68 of the Provincial Insolvency Act. In the course 


of their judgment the learned Judges observed that :_ 


“For the purposes of ‘this appeal it may be assumed that the 
petition asking for cancellation of the sale was in effect an appeal 
under section 68 of the Provincial Insolvency Act to the District - 

. Judge against the sale made by the receiver. But in view of the. 
fact that the receiver was entitled to sell the property without the 
consent of the Court the power of the Court to set aside the sale. 
comes into question. 

- It may, we think, be taken as settled jaw that the Court has no 

* jutisdiction to set aside a sale held or made by the receiver in the 
absence of proof of fraud or collusion or material illegality or irregu- .. 
larity in conducting the sale or misconduct on his part causing” + 
injury to the estate. The sale may, of course, be: set aside if the 
receiver acts Ree his authority, or in excess of the powers: 
conterred on him.” 


? 


Upon a consideration of the evidence the learned 
Judges held that there was no justification for setting 
‘aside the sale either upon the ground of fraud or: 
‘collusion or material irregularity, and upon the facts:. 
disclosed in the evidence. A respectfully agree with.. 
the learned Judges ‘that there was no ground to justify. ° 
the cancellation of the sale. But in laying down the . 
Jaw-in the terms to which I have referred the learned... 
‘Judges, in my opinion and with all. due. tespect, were | 
not correctly stating the law. However, as the learned . 
Judges observed that the law might be taken as 
settled in the. above sense we adjourned the -hearing 
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of the appeal in order that the learned advocates 
might endeavour to ascertain whether there was a 
- line of authorities to support of the proposition of law 
which was enunciated in that case. Notwithstanding 
their researches they have not been able to discover 
any authority in support of the law as laid down by 
their Lordships. On the contrary J venture to think, 
both upon principle and upon authority, that the law 
as settled is to the following effect. It is expressly 
enacted in section. 68 of the Provincial Insolvency 
Act that any act of the receiver may be confirmed, 
reversed or modified as provided in the section. It 
-cannot be doubted, I think, that a sale of property 
by.the receiver is an act of the receiver within 
section 68. Under section 28 (2) “on the making 
of an order of adjudication the whole of the property 


‘of the insolvent shall vest in the Court or in a 


receiver as hereinafter provided ,” and by section 56 
(1) “the Court: may, at the time of the order of 
adjudication or at any time afterwards, appoint a 
receiver for the property of the, insolvent, and such 
property shall thereupon vest in such receiver.” 
It was decided by the Madras High Court in 
Tiruvenkatachariar v. Thangayiammal and another (1) 
that “the language of section 22 of the Provincial 
Insolvency Act (now section 68 of the present: Act) is 


clear and unambiguous, and gives’ unfettered. discre- - 


tion to the Court to set aside the order passed by the 
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Official Receiver.” Now, in what.circumstances ought | 


the Court in the exercise of its discretion under 


section 68 to set aside a sale by the receiver of an : 
insolvent’s estate? The Court would not readily set . 


aside such a sale unless in the circumstances of the 
case the Court is satisfied that it would not be fair 
or just that the sale should stand. -No doubt, if fraud 
(1) (1916) ILL.R. 39 Mad. 479 at-p, 483, 
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or collusion was proved in connection with the sale 
that would be a groundupon which the Court would 
set aside the sale, or, again, if there was material 
irregularity in the conduct of the sale the Court 
probably in that case also would be disposed to set 
aside the sale. But the Court is not fettered in its 
discretion to set aside the sale in any case in which 
it thinks that the sale was neither a fair nor a just 
one. “Upon his appointment, and while he is acting 
as receiver, the receiver is an officer of the Court: 
(Hanseshur Ghosh v. Rakhal Das Ghosh (1); Civil 
Miscellaneous Appeal No. ‘89 of 1915 in the Chief 
Court of Lower Burma ;) and the standard of conduct 
that the Court requires of its officers in conducting 
their business has long been settled. In Ex-parte 
alta (2), James, L.J., observed :+ 
“Tam of opinion that a trustee in bankruptcy is an ‘fice of the 
Court.” He has inquisitorial powers given him by the Court, and 
the Court regards him as its officer, and he is to hold money in 
his hands upon trust for its equitable distribution among the cre- 
ditors. The Court, then, finding that he has in his hands money 
which in equity belongs to.some one else, ought to set an example 
to the world by paying it to the person really entitled-to it. In 
my opinion the Court of Bankruptcy ought to be as honest as other 
people.” : 
In ‘Mahomed Kala Meah v. A. V. Harperink and 
one (3) Lord Macnaghten, delivering the judgment of 
the Judicial Committee of the rane Council, pay 
memorable words observed : — ES, 
“Tt has been laid down again and again that in. sales under the ° 
direction of the Court it is incumbent. on the Cosrt. to be 
scrupulous in the extreme, and very careful to see that no taint or: 
touch: of fraud or deceit or misrepresentation is found, in the 
conduct of its ministers. The Court, it is said, must at any rate 
not fall below the standard of honesty which it exacts from those 
on’ whom it has to pass judgment, The slightest suspicion of « 


“(A) 18 C.W.N. 366. r (2) L.R. 9.Ch. Ap, 609 at p. 614, 
(3) (1909-10) 5 L.B.R. 2§ at p. 33. 
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trickery or unfairness must affect the honour of the Court, and 
impair its usefulness. ” 

[See also In re Thellusson (1).] 

Applying these .principles to the facts of the 
present case, in my opinion it would be neither fair 
nor just for the Court to allow the sale to stand, and 
for the reasons that I have stated the appeal will be 
allowed, the order of the District Court discharged, 

‘and the sale set aside. The appellant is entitled to 

‘ his costs out of the estate, 5 gold mohurs in each 
Court. We make no order as to the costs of the Ist 
and 2nd respondents. 


Das, J.—I agree. 
MauncG Ba, J.—I agree. 


» 
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_ FULL BENCH (CRIMINAL). 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Das and 
Mr. Justice Otter. 


KING-EMPEROR . 
Uv 


MAUNG BA THON AnD ANOTHER.* 


Criminal Procedure Code (Act V of 1898), sections: 435, 436—F urther enquiry, 
. meaning and scope of—Enquiry and. trial differentiated—Section 438, when 


to be applied. 


Held, that a subordinate Magistrate, directed to make further enquiry into a 
warrant case by an order made. under section 436 of the Criminal Procedure 


Code, has all the powers prescribéd in Chapter XXI of that Code. 


_ Per PacE, C.J.—In.an order for further enquiry passed under section 436 of 
the Criminal Procedure Code no directions or instructions fettering his discre- 
tion in the exercise of the powers granted under Chapter XXI of the Code can 

-lawfully be given to the Magistrate as to the manner in'which he should con- ° 


duct the inquiry. 


ne nea re ee 


(1) (1919) 2 KB. 735. 


* Criminal Reference No. 1 of 1931 arising in Criminal Revision No. 168 of 


1930 at Mandalay. 
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A report under section 438 to the High Court should not ordinarily be made 


on matters of fact, or uniess the examination of the proceedings in the inferior 


Court discloses a question of law which the Sessions Judge or the District 
Magistrate thinks would more properly he determined by the High € ourt, or 
unless a mere perusal of the record discloses so strong a primd facie case 
against the accused thai it would be a work of supererogation and a waste of 
time to prolong the investigation preliminary lo a trial. 

Per OTTER, J.—An accused person is not put on his trial until and unless he 
is charged and called upon to enter upon his defence, and section 436 of the 
Criminal Procedure Code is applicable only to an enquiry preliminary to the 


' stage at which the charge is framed, 


Hari Dass Sanyal v. Saritulla, 1.L.R.15 Cal.° 608 ; Narayanaswamy Naidu 
v. Emperor, LL.R. 32 Mad. 220; Subal Chandra Namadas v. Ahabulla Sheik, 
LL.R. 53 Cal. 606—considered, 


King-Emperor v. Po Yin, 3 L.B.R. 97—affirmed. 


_ OTTER, J., made the following order of reference :— _ 
This is an application to revise a conviction under. 


section 9 (c) of the Opium Act by: the Subdivisional 


Magistrate of Maymyo,.and a sentence: of six months’ 
rigorous imprisonment and a fine of Rs. 150 in each 
case or in default a further two months’ rigorous 
imprisonment. 

_ The short history of the matter is that the two 
applicants were sent up before the Headquarters Magis- 
trate of Maymyo under the same section, but after 
hearing a number of witnesses for the prosecution, the. 
Magistrate discharged both the applicants. 

The proceedings came before the Sessions Judge of 
Mandalay who, after perusing them, passed an order on 
the 25th of March 1930, the concluding. passage of 


which is as follows::— 


“In view of the serious Omission to take evidence on this 
point; I set aside the order of discharge, and direct that further 
enquiry be held into the case against respondent(s) by the 
Subdivisional Magistrate, Maymyo. In addition to the witnesses: 
previously examined, he should summon and “examine such 
witnesses as may appear necessary.” 


It should be observed that the point eéfentea " by 
the learned" Sessions, Judge ¢ ‘was that; although in the 
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First Information Report appears the statement that the 
accused admitted (the offence) “in the presence of 
myself and the witnesses,” no reference to any such 
admission appears in the proceedings before the 
Headquarters Magistrate. 

The case then came before the Subdivisional 
Magistrate of Maymyo, and, after hearing the evidence 
of the same witnesses who ‘were called at the first 
hearing and one further witness (who did not assist 
the case for the prosecution) the learned Magistrate 
framed'a charge under the provision of the Opium 
Act which I have mentioned against the applicants, 
who pleaded not guilty. =< 

A number‘of witnesses. were called on ‘behalf of 
the defence, and in the result the conviction and 
sentence already referred to were recorded. 

The applicants appealed to the Sessions Court 
of Mandalay, and on the 21st August 1930, their 
appeal was dismissed by the Additional Sessions 
Judge. 


forward by Mr. JoHannes. 
The first of these was that the proceedings before 
the Subdivisional Magistrate should be held to be bad, 


upon the ground that the learned Magistrate had no 


power to frame a charge against the applicants or to take 
any step in the matter beyond hearing evidence on 


‘behalf of the prosecution, but should have referred 
the proceedings to this. Court, through the Court of © 


Session, for directions. as to»whether a charge should 
or should not be preferred. - 


The order of the lear ae Sessions Judge was made’ 
under ‘section 436 of the Criminal Procedure Code, 
which empowers: the High Court .or a Sessions Judge 


or District Magistrate to direct a Subordinate Magis- 


trate to make “further inquiry ... . into the case of: 


In appeal to this Gost two main grounds were put 
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any person accused of an offence who has been dis- 
gharged « «4 «"s . 

The applicants were given an opportunity to show 
cause why further inquiry should not be instituted, 
and a written reply was filed by them and an advocate 
also appeared on their behalf for this purpose. 

The contention of the learned advocate was based, 
first of all, upon the definition of the word “inquiry” 
which appears in section 4 of the Criminal Procedure 
Code, which is :— . 

“ inquiry’ includes every inquiry other than a trial con- 
ducted under this Code by a Magistrate or Court.” 

This definition appears to contrast an “inquiry” 
from an “ investigation ’’ conducted-by a‘Police Officer 
or person other than a Magistrate the definition of 
which. follows. 

- It should be stated that the word ‘trial’ is not 
defined in the Code, but appears frequently through- 
out. oe | ; , 

It may perhaps be useful to examine certain of the 
instances of its appearance. 

It is used in contradistinction to ‘ enquiry "in section 
117, which’ provides that in enquiries under section 
112 (dealing with proceedings requiring security to be 
given for keeping the peace, etc.) the procedure shall 
be similar to that in ‘ trials’ of summons-cases. 

Section 117 says every offence shall ordinarily be 
“inquired into and tried” by a Court within the local 
limits of whose jurisdiction ‘it was committed. 

The word ‘trial’ appears in sections 241 and 251, 
which refer to the procedure to be observed “in ihe 
trial of summons-cases and warrant-cases respectively ”. 





BS 


from the commencement down to conviction - of: 
acquittal... 
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Sub-section (3) of section 244 refers to witnesses 
both for prosecution and defence attending “for the 
purpose of the trial’. 

Section 254, however, says that when certain 


~ evidence has been taken, and if the Magistrate is of 
opinion that there is ground for presuming that the 


accused has committed an offence “ triable under this, 
Chapter .:...heshallframe .... a charge against 


the accused”’. 


Thus, in spite of the somewhat loose use of the word 
~ “trial”” in sections 241, 247 and 251, it would seem 
from sections 112 and 117 and the definition clause, 
that there is a distinction to be drawn between an 
“enquiry ’ by a Magistrate and a “‘ trial”. 


If so, it may well be argued that what can be 


directed under section 436 is something:other than a 


trial, viz., an enquiry only.’ Wallis, C.J., in the case” 


of Narayanaswamy Naidu v. Emperor (1) puts. the 


matter concisely at page 234 of the report, where he | 


says : — 


' “Trial begins when the accused is charged and called on to 
answer and then the question before the Court is whether 
the accused is to be acquitted or convicted and not whether the 
complaint-is to be dismissed or the accused discharged.” 


The next question is, was a mistake made when 


the Magistrate proceeded to charge, hear evidence for 


the defenge, and convict the accused. In support of his 
argument that this question should be answered in the 
affirmative, Mr. Johannes relied on. the case of In re 
Hari Dass Sanyal and others v. Saritulla (2) ; and’as 


the decision in that case differs froin decisions in this © 


Province and with what I believe to. be the practice 
here, it must be examined with some particularity. 





(4) (1909) LR. 32 Mad. 220, (2) (1888) LR, 15 Cal, 608. 


243 
1931 
KING- 
EMPEROR 


UU 
Maunc BA 
THON. . 


244 


1931 


~_— 


K1NG- 
EMPEROR 
Ue 
Maune Ba 
THON, 


INDIAN LAW REPORTS.  [Vov. IX 


The most material portion of the headnote in the 
case is :— | 


“ Held by the majority of the Full Bench . . . After an 
enquiry by a Subordinate Magistrate and fhe discharge of an 
accused person -a Sessions Judge or Magistrate has jurisdiction, 
under section 437 of the Criminal Procedure Code, to order a 
“further enquiry or a re-hearing upon the same materials which 
were before the Subordinate Magistrate, i.e, when no further 
evidence is fortheoming. But (Prinsep, J., Sisentiia the words 
“further enquiry’? in that section means the enquiry preliminary 
to trial which regularly results in a charge or discharge, and do 
not include the trial. And if on the evidence taken the accused. 
ought to be committed, then, in a case triable only at the Sessions, 
the proper course is to commit under section 436; in other cases 
to refer to the-High Court.” 


Section 437 of the Code then in force, corres-_ 
ponds with section 436 of the present Code. : 
It will be’ seen that it is: the latter part of the 


headnote which directly bears upon the question for 


decision in the present case; but as the view of the - 
majority of the Court as to the powers given by 
section 437 was based largely upon what had taken 
place before the Subordinate Magistrate, a considera- 
tion of what had taken place is important. The 


Sessions Judge thought that the Magistrate had taken 


‘a- wrong view of the facts’ and also. that further 

witnesses were likely to be forthcoming. 
‘The two questions material to the wie case 

that were referred to the Full Bench were ;— - 


at Whether, after an engliry by the Joint Pees and | 
discharge of the accused, a Sessions Judge or the Magistrate, as: 
the case may be, has jurisdiction under section 437 of the Criminal 
Procedure Code to order a “further enquiry” or a re-hearing, upon: 
the-same materials. which. were before -the said Joint si dala 
i.e., when no further evidence is forthcoming? vir 
“2,. Whether in the circumstances of the case aiid. the materidis 
before him the. Sessions: Judge had authority under séction 437 to. 
direct a fresh enquiry, pie 
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Petheram, C.J., discusses (at page 614 ef seq.) 


the Revision Sections of the Code then in force, and 


it is useful fo see that he deals with the three 
situations when section 437 could come into opera- 
tion. 

I am only concerned with warrant-cases here, 
and section 253 deals with discharges in such a 
case. 


The learned Chief Justice considers these cases 


at: pages 616 and 617 of the report. 
He says at page 617 :— 


“ Here also it is manifest that the revising officer may, if he 


thinks fit, direct the subordinate officer to compel the production 
of further witnesses, and also, as it seems to me, direct him to- 
recall and further examine any witness who has ‘been already 


‘examined. But if and when the revising officer is satisfied that: 


all the materials which can be collected, have been collected, I 


do not see how he can direct the Subordinate Magistrate to make: 


further enquiry, the next step. being ‘to frame a charge, which is a 


. proceeding subsequent to the completion of the enquiry, the taking - 


of which, ‘as it seems to me, can iia be compelled by the a 
-. Court.” 

He then states it as his conclusion that the 
power given by section 437 to order a further 
enquiry is confined to cases in which the revising 
officer is satisfied for one of the reasons mentioned. 
in section 435 that the subordinate officer has 
‘proceeded on insufficient grounds, and that with 
more exhaustive enquiry further material would be. 
forthcoming. 

- From ‘this and also from the judgment of the 
other five judges who agreed with the Chief Justice, 
it is clear that they thought a further enquiry could 
not be ordered when all that had to be done was a 
mere reconsideration of the evidence already taken. 
Such a course they seem to have thought, really 


amounted to ordering a charge to be framed, and 
17°. 
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‘this the Sessions Judge had no power to do because 


(inter alia) an enquiry does not include a trial. 
Wilson, J., after considering the meaning of the 


-word ‘enquiry’ sums up his view, and that of the 


other four Judges who agreed with the Chief Justice, 
at pages 620 and 621 of the Report :— : 

“The result is that in my opinion this Court or the: Court ‘of 
Sessions or the District Magistrate has jurisdiction on any sufficient 
ground to set aside an order of discharge, and “direct either an 
additional investigation of the facts, or a reconsideration of the 
evidence, by the Magistrate whose order i is set aside, or a new 
enquiry before another Magistrate ; and among such sufficient 
grounds are the omission to take evidence which ought to have 


“been taken, the discovery of fresh évidence, mistakes - of law, 


illegality or irr egularity i in the pr panedingsy and the’ incorr ectness' 
of the first finding.” 
‘It is to be observed that tnese judges ious it i 


7 necessary. fo ‘set the order’ of discharge aside. 


This, as will appear, seems to me to be incorrect. 
It should be remembered also that in the present 
case. the ‘Sessions Judge was. of opinion. that ‘addi- 
tional evidence, viz., as to the admission by appelane 


“No. 2 ‘should ‘be: deter” 


Prinsep,;. J., dissented: . He dhougtst that an 


‘enquiry -was not concluded by proceedings taken by 


a Magistrate up: to. the time that either a charge 


‘must be drawn or. the accused should be sinehargey, 
and asked at page 623 :— 


“What would be the nature of such enquiry ? © Prima. facie a 
patticular offence has been , established. The enquiry would - 


therefore be to ascertain how :a charge of such an “offence could 


be rebutted, to use the terms ‘of sections 209, 253. The rebuttal 


‘would be by requiring the accused ‘to make his defence or displace 


the prima facie case by cross examination of the witnesses after a. 
‘charge, drawing his attention to the ie ue’ offence, “has been 


ol: lay some: streds on thes view: = Prinsep, Te for 


it will be seen that: Hari Dass. Sanyal’s casé has: 
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‘beén dissented from (partly at least) in this Province, 
and also by the High Court of Madras. 

Moreover, though I agree with the conclusion of 
this learned judge, I find it difficult to follow him if 
he meant that what could be ordered was a proceed- 
ing which not only included calling of prosecution 
evidence but also the framing of a charge and all 
that follows this. 

Three cases appearing in the Lower Burma 
~ Rulings must now be referred to. They are :— 


King-Emperor v. Nga Pyu Di and two others (1) 


King-Emperor v..Po Yin (2) and 

Tun Win and Po Pyan v. King-Eimperor (3). 

The first two were Full Bench decisions, and in 
the first it was hefd that as there is no provision in 


-the Code for setting aside an order of discharge its 


existence is no bar to further proceedings. 

_ This was not’ a case tmder the section corré- 
sponding to section 436, and the previous law on thé 
«question was’ reviewed at great length. 


Reliance, inter alia, was placed on Mir Ahmad 


Hossein v. Mahomed Askari (4), which decided that 


“in a warrant-case the magistrate having passed an’ 


‘order of discharge is competent to take fresh 
“proceedings and issue process against an accused in 
“respect of the same offence without an order under 
section 437 of the Code of Criminal Procedure. 


‘The view of Maclean, C.J., expressed in that case - 


‘that. “ settion 437, which is an enabling section, by 
implication, does not take away the farisdiction 


which, I think, is vested in the Magistrate in a case - 
of this: class to hear the complaint again,” was © 


endorsed, 





(1) (490° 0-04) 2 2LBR I: (8) (1907-08) 4 L.B.R. 223. 
(2) (1905-06) 3 L.B.R. 97, (4) (1902) ILL.R. 29 Cal, 726. 
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At page 38 of the report appears this passage :— 

“Then, it is said, section 437 of the Code provides means: 
whereby further enquiry into the case of an accused person who- 
has been discharged or into a complaint dismissed can be ordered. 
The necessary implication is that such further enquiry cannot be 
held except as provided by that section. In some of the reported 
cases it is even said that the order of discharge or dismissal must: 
be set aside. But there is no provision in the Code for setting. 
aside an order of discharge or dismissal. And the reason is that 
such an order does not operate as an acquittal and that its- 
existence is no bar to further proceedings. Even when there is: 
no fresh complaint, report, or information, it is not necessary for 
the order of discharge or dismissal to bé set aside before 
further enquiry can be ordered.” - Ae 

The headnote in the second id :— 

‘Under the provisions of section, 437 of the Code -of 
Criminal Procedure, 1898, the District Magistrate is competent 
to direct further enquiry after the discharge of-an accused 
even when no ‘further evidence is forthcoming, and the 
further enquiry entails merely a rehearing on the same. 
materials.” ; : 

In the order of referencé by Adamson, C.]., Hare 
Dass Sanyal’s case is very carefully considered, and. 
it is pointed out (page 98), that in the view of. 
Prinsep, J., his colleagues thought an order of dis- 
charge had the same force as an order of acquittal. 
For they considered that in a case where no further 
evidence was forthcoming, the District Magistrate 
would exercise a wrong discretion in ordering a 
further enquiry, because his order would include the 
setting aside an order of discharge, a funcijon whicle 
could only be exercised by the High Court, | 

There is no doubt, I think, that'the decision of 


‘the majority of the judges in Hari Dass Sanyal's. 


case was based in part upon this reasoning. . 
In delivering the judgment of the Full: ‘Bench, 


Fox, J., pointed out that the. question had. ‘Been: 
practically answered by. the case of King- Emperor 
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-v. Nga Pyu Di(1), where, as he observed, the view 
‘arrived at by the Calcutta Court in Hari Dass 
Sanyal's case, viz. that a District Magistrate has 
jurisdiction to order a further inquiry upon the same 
materials, was endorsed. 

In does not however seem to have been sudeested 


in this case that the “enquiry”’ should be con‘ined 
‘to evidence for the prosecution, because the word 


““enquiry ” does not include a “trial”. But it may 


well be said, I think, that as the Court thought the 
‘order of discharge need not be set aside, and that 
therefore no reference to the High Court was neces- 
sary, the view of the Court was that it was open to 
‘the Subordinate Court to proceed to the charge and 


" carry out further appropriate steps under section ~ 


254 et seq. of Chapter XXI of the Code. 


The last of the three cases is an instance of ie 
a Sessious Judge ordered a further inquiry by a differ- 
ent Magistrate, that Magistrate having Special Power, | 


The latter convicted the accused without reference to 
anyone, and there was no question whatever‘that he 
had the power to do 50. : 


So far as I know there is no reported - case ‘in 


‘Burma where the contrary has been held. 


_ There-is one most important case, however, where 
a majority of a Madras Full Bench took the view. 


-~which seems to have been followed in this Province, 
It is Narayanaswamy's (2) case. The dissenting 


judgment .of Sankaran Nair, J., ‘was relied on ed 


‘Mr. Job&nnes. 
In that case it was held aser ake) that the powers 


of the High Court, Sessions Judge .and District 


Magistrate under section 437 are co-extensive. 


2 ‘Wallis, C.J., who delivered the judgment. of | 
the majority of the Court, at page: 234. deals. with _ 


(1) (1903-04) 2 L.B.R, 27. (2) (1909) L.L.R. 32 Mad. 220, 
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the power of a Sessions Judge or District Magistrate 
to order an accused to be committed for trial upon the: 
matter of which he has been improperly’ discharged. 
He said :— 
“Inquiry is now delined in section 4 (&) as including ‘ every 

inquiry other than a trial conducted under this Code by a 
Magistrate or Court.’ Trial begins when the accused is charged 
and called oa to answer and then the question before the 
Court is whether the accused is to be acquitted or convicted and: 
not whether the complaint is to be dismissed or the accused. 
discharged. These, as observed by Wilson, J., in Hari Dass” 
Sanyal’s case are questions which arise at the stage of inquiry. 
Therefore ‘an order for further inquiry directed to a Subordi=: 
nate Court means that the case should be taken* up. again . 
and that the question of dismissing the complaint or charging: 
thé accused, as the case may be, should be again considered and.. 
an-appropriaté order made as a result of such fresh considera-. 


_tion. It follows that a Sessions Judge or District Magistrate- 
who considers that the accused has been improperly discharged 


cannot himself commit: the accused for trial at Sessions under: 
section 437 as that would be an order to be made in the course’: 
of the further inquiry, and could only he made by the person.* 
making the further inquiry.’ 


The learned Chief Justice in delivering the judg 
ment of the Court attaches great importance to- 


‘section 436 (of the old Code). He points out, that: 


under that section, in the gravest -class of cases, the: 
Sessions Judge and District Magistrate are empowered! 
to dispense with further enquiry and commit for’ 
trial forthwith ; and on page 235 he says that it might: 
possibly have been more: logical if the legislature had. 
enabled the Sessions Judge, and District “Magistrate~ 
when they consider the accused has been improperly 
discharged to dispense with further enquiry and? 
make an order for trial also in the less serious cases. 
which. are not triable before a Court of - Sessions. 


‘He points out, however, ‘that the reasons for dispens=" 


ing with further inquiry are undoubtedly less strong: - 


VoL. IX] ~RANGOON SERIES. 


(in these cases), “as the ordér for further inquiry 
sends the case back to a Magistrate who can take it 
up and dispose of it finally. . ; 

Later on the same page, the learned Chief Justice. 
points out that section 436 enables the Sessions 
Judge or District Magistrate “to order a committal: 
instead of directing a fresh inquiry”. He remarks 
that section 436 does not say “instead of reporting. 
to the High Court,” as. it would have said if the 
view put forward in Hart: . Dass Sanyal’s case is’ 
correct. ; 

He answers in the negative the question put to 
him, viz. whether a District Magistrate or Sessions 
Judge can, under section 437, frame a charge or 
order the Beenie to frame the charge and try the’ 
accused. 7 s 

Sankaran Nair, 3 oaenee” in an elaborate and. 
learned judgment, does not agree. He thought’ that 


it is not open to a District Magistrate or Sessions. 


Judge to set aside an order for discharge for reasons. 
other than those which justify a High - Court to 
interfere in revision. 

It would be difficult, and’ I- think, sa 
necessary, to deal with his judgment at lengthy 


His main reasons seem. to be that action by a: 
Sessions Judge or District .Magistrate is only permitted: © 


under section 437 where. defective. es or: 
other similar cause has taken ‘place. © boa 
In the’ case of a mere difference ‘of opinion, and 


where, ex hypothesi,. the District - Magistrate. of: 
Sessions Judge has made ip his -mind- that there. is; 


no. use in ordering further ‘ ‘ enquiry, ” all that is: to» ’ 
be done:.is to frame. a charge, and this cannot: 


be... “ordered” on. account (of ‘the . definition. in 
section +. 
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bil ‘It may be pointed out that the majority of the 
kunce- Full Bench in Hari Dass Sanyal’s case did not place 
EMPEROR 
ee so’ narrow a construction on the conditions to be 
Mea present before ordering enquiry, and the view is 
contrary to that held by the Madras High Court in 


Narayanaswamy’s case. 

Moreover it seems to me that the learned ade 
laid too much stress on what the Sessions Judge or 
the District Magistrate could order. They clearly 
cannot order a charge to be framed, but having 
ordered ‘an inquiry, it is a little difficult to see why 
the provisions of Chapter XXI of the Code should. 
not be applicable, and “where the Magistrate is of 
opinion that there is ground for presuming that the 
accused has. committed an offence,’’ it is a little 
difficult to see why he should not (quite apart from 
any order) exercise that power and frame a. charge 
and proceed with the case and try the accused. — 


The objection that it is only the High Court who 
can order a charge has no force, and is disposed of, 
I think, by the judgment of Wallis, Cy as iL have 
tried to show. 


Sankaran Nair, J., also bases his view on decided 
cases. No doubt, Hari Dass Sanyal's case does 
support him ‘to:some extent at least, but as I have 
also tried to point out, the learned Judge puts a 
narrower construction upon the power under See. 
437 than was placed upon it in that case. rex 
' Thus, upon the decided cases, on the one hand 
it was held, first of all, in Hari Dass Sanyal’s case | 
that a magistrate has jurisdiction under. section 437 ~ 
of the Code to order a further enquiry. ‘when: no~ 
further evidence is forthcoming.. So far as this 
Province is concerned there can. be. no. question. 
whatever, I think, upon this point. The majority: of 


VoL, IX] RANGOON SERIES. 253 


the judges in the Calcutta case however went on to 1931 
‘hold that if on the evidence (upon the second _ kixc- 
enquiry) thé accused ought to be committed, then, ae ae 
in a case triable only at Sessions, the proper course Mj/N°.34 
is to commit under section 436; in other cases to 

refer to the High Court. 

In Narayanaswamy’s case, on the other hand, it 

was held that the Sessions Judge or District Magistrate 

is not bound to refer the case to the High Court when a 

mere difference of opinion as to the evidence has taken 

place, but will be justified in ordering a reconsideration — 

of the same evidence. It was also held that when the 
Subordinate Magistrate has dealt with the case in an 
unsatisfactory way, further enquiry by another Magis-: 

‘trate may be ordered, and such Magistrate may, if 
necessary, re-take evidence taken before the same. 
‘Magistrate. The exact point now for my consideration 

“was not, I think, definitely decided in this case, but 

from the passages I have quoted from the judg- 
ment of Wallis, C.J., it seems to me clear what 

his opinion was. This emerges from ‘his rejection- 

of the suggestion that where a Sessions’ Judge or 
District Magistrate disagrees with the conclusion of 

the Subordinate Magistrate on a consideration of the 
evidence and comes to the conclusion that the accused 

has been improperly discharged, the proper course 

{in cases not triable at the Sessions) is not to order 
further enquiry under section 437, but to report the 

case to.the High Court. It is clear from the judg- 
‘ment of Wallis, C.J., that he thought, that where 

the legislature had created a revisional jurisdiction in 
ain cases, it would be in accordance with the . 
ion of the legislature that the special jurisdic- 
hould be exhausted before the: general jurisdic-.. 
resorted to; see page 235 ‘of the judgment. 
‘As I have indicated, however, it does not seem to 
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have been directly suggested that all that the Sub- 
ordinate Magistrate could do would be merely to 


hear evidence and then report the case’ to the High 


Court. The learned Chief Justice does not seem to 
have considered this ; for as I understand his judg- 
ment, he scems to have thought the suggestion to 
have been that it was the duty of-the Sessions Judge 
or District Magistrate to report the case to the High 
Court. . This he, as I think, quite rightly, rejected ; 
and upon this point the mere fact that the High: 
Court is coupled with the Sessions Judge and Dis-. 
trict Magistrate in that particular section would ‘seem. 
to dispose of any such. suggestion. : 

The whole sense of the judgment of the majority 
of the Bench in Narayanaswamy'’s case is, to my: 
mind, contrary to that contended for on behalf of . 
the applicants here ; but it must be remembered that 
Sankaran Nair, J., ae I think, more nearly touches 
upon the exact point now under review, did not 
agree with the conclusions of the majority. 

It is perfectly true that (as I understand’ the. 
ee in this Province the practice has always been, 
that upon a further enquiry directed under the esa: 
section 436, to rehear the case throughout and in the. 
case of a warrant-case to apply the whole of the pro- 
cedure laid down in Chapter XXI of the Code. More-. 
over it seems to me that if the construction put upon 
section 436 by Mr. Johannes. is. correct, a procedure not 
contemplated by any other provision of the Code would: 
have to be resorted to. So far as I know, there is 
no provision (apart from-section 436) which either. 
directly or indirectly contemplates the hearing: by a. 
Subordinate’ Magistrate of the prosecution evidence: 
and then being bound to refer the case for the: 
opinion of the High Court before proceeding to. 
frame. a. charge. 
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As will have been seen, the matter, so far as this 
Province is concerned at least, has not been the 
subject of any precise decision upon the point. 


It is true that from the decisions in the three cases 


I have referred to, it may be said that the question 
now for my decision would have been decided 
contrary to the contention put forward on behalf of 
the applicants. Moreover, as I think I have indicated, 
‘I should be inclined to myself hold a similar view. 
For when once a Subordinate Magistrate is’ seised: 
of a warrant-case in consequence of an order under 
section 436 of the Code, it seems to me_ that 


the ordinary provisions of Chapter XXI of the Code. 
automatically apply, and the proper steps under that 


Chapter can be adopted by the Subordinate Court. 

In view of the importance of the matter, and also 
of the decision in Hari Dass Sanyal’s case and the 
dissenting opinion of Sankaran Narr, J., in Narayana- 
swamy’s case, it seems to me that a more - authorita- 
tive decision than that of a single judge is required. 

The present is a warrant-case, and I propose to 


confine the question _ for eoerence to such a case. 


It will-then be for the Court referred to to consider 
whether an opinion should be expressed upon the 
‘situation with regard to summons cases and es 

cases for committal for trial. 
~ [His Lordship discussed the. evidence and held 


that the learned Magistrate was right on the facts in 


convicting .the accused. ]. 


Upon’ the whole matter, therefore. I refer the. 
following question, under Rule 13 of Chapter XI. of, 
the High Court Rules and Orders, for the. 
decision of a Bench or a Full Bench as the Chief. 


Justice may direct :— 
2“ What are the powers of ‘a Subordinate Magistrate who. is. 


directed to make further enquiry ‘into a warrant-case, by the’ 
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High Court, Sessions Judge, or District Magistrate, under the 
provisions of section 436 of the Code of Criminal Procedure ?”’ 


A. Eggar (Government Advocate) for the Crown. 
Section 436 of the Code of Criminal Procedure 
gives power to the authorities mentioned to direct 
further inquiry into any complaint which has been 
dismissed under section 203 of sub-section (3) of 
section 204, or into the case of any person accused: 
of an offence who has been discharged. 

The section appears, on first impression, to mican 
that the case is to. be re-opened at the point at 
which the order of discharge was made, and as to 
proceed from that point in due course. And ‘this is 
the construction favoured by the learned Judge who 
made the reference. 

But the section was claimed by the GocnSe to 
be subject to the definition of the word .“ inquiry ”’ 
in section 4(k) namely, “inquiry’’ includes every 
inquiry other than a trial conducted under this Code 
by a Magistrate or Court. So that the incorporation 
of this definition in section 436 would confine the 
further proceedings of the Magistrate to inquiry and 
not trial, and the Magistrate could not convict the 
accused in the reopened proceedings. 

It; is contended, in this view, that the Magistrate 
must refer the proceedings back to the Court which 
made the order, for further directions as to: whether 
a charge should be framed. . 

The learned Judge, in giving. this gonteition full 
weight, points out that there is a distinction between 
“inquiry” and “ trial’’ throughout the Code, and. it 
would be consistent to construe the word ‘ ‘inquiry.’ 
in section 436 so as not to mean “‘ trial”. 

_ On the other hand, it seems clear that section 
436 relatéS to a discharge taking place in the 
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middle of a “trial” of a warrant-case under 
Chapter XXI, and the word “inquiry” is not used 
in contradistinction to “trial”, here, but it means 
only that the Magistrate may be directed to “con- 
tinue inquiring” into the case, at the point where 
the order of discharge (set aside) was made. 

It does not seem to be necessary to examine the 
‘cases cited in the order of reference, showing the 
distinction between “inquiry” and “trial” main- 
tained throughout the Code, as foreshadowed by the 
definition ; in the view that the order for further 
inquiry merely means that the case should be taken 
up again. Narayanaswany v. Emperor: (1); King- 
Emperor v. Hein Kwaing (2) citing Queen- Empress \ v. 
Papadu (3). o. 


The contention of the defence was ets 


inspired by the arguments in Janakdhari Singh v. 
King-Emperor (4) , which were completely a ch 
of in Hema Singh v. King-Emperor (5). | 

- No appearance for the respondent. 


- Pack, C.J.—The following reference. has been 


Gees a Otter, J. in Criminal Revision | No. 168B ‘of 
ae — 

“ What are the’ powers “of a’ Subordinate ieee who- 
_is directed to make further enquiry into a warrant-case, by the. 
High Court, Sessions Judge, or District Magistrate, under the 
“provisions of section 436 of the Code of-Criminal Procedure? ’” 

Proceedings under section 9 (c) of the Opium Act. 
‘were taken against the petitioners in: the Court of the 
‘Headquarters Magistrate of: Maymyo. On the 10th 
December 1929, after hearing a number of ‘witnesses. 
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‘the accused under section 253 of the Code - of 


Criminal Procedure. : 
The record of these proceedings was'called for, and 


-examined by the Sessions Judge of Mandalay under 


section 435 of the Code, and on the 28th March 1930, 
for reasons which it is unnecessary ‘to’ discuss, the 
Sessions Judge set aside the order. of discharge, and 
directed ‘“‘that further inquiry be held into the. case 
against the respondents by the Subdivisional Magis- 


trate; Maymyo. In addition to the witnesses previously 


examined, he should summon and Aa such 
other witnesses as may appear necessary,’ ; 
The ‘Subdivisional’ Magistrate of Maymyo heard 


-the testimony of the witnesses whu had given.evidence 
in the earlier proceedings, and that of one ‘further 
witness, and after examining the petitioners the 
ees framed a charge against them under section 


9 (c). of the Opium Act. The petitioners examined a 


“number of witnesses in their defence, ‘but onthe 18th 


July 1930.both the petitioners were convicted, and 
each of them was sentenced to six months’ rigorous 


‘imprisonment, and: also to a fine of As, 150 or in 
default to suffer a further period ,of three months’ 


rigorous imprisonment. 
. The petitioners: appealed to the. Sessions. Court of 
Mandalay but the appeals were dismissed. ~ 3 
The petitioners. then applied to the’ High Court 


“under section 439 for- an order setting aside the’ 
convictions and. sentencés. that had been pagsed apn 
them. 


. -The main ground sion wihioh the - ‘petition to tye 
High Court was based was thatthe trial or: retrial: of 


the petitioners by the Subdivisional Magistrate was not’ 
‘in accordance with law} aiid’ if “support - of this’ cori- 


tention the learngd dimocate for the petitioners urged 
that the Subdivisional Magistrate had no jurisdiction to 
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take any steps in the matter other than ‘to hear the 
evidence adduced on behalf of the prosecution, and 
thereafter t6 refer the proceedings to the High Court 
through the Sessions Court for direction as to whether 
a charge should or should not be preferred against the 
petitioners. In these: circumstances Otter, J, pro- 
pounded the question set out in the reference for the 
decision of the Full Bench. In my opinion the 
petition is misconceived. 

The answer to the question propounded ‘iepehas 
. upon the true construction of sections 435 and 436 of 
‘the Code of Criminal. Procedure : those sections, sO 
- far as material, run as follows :—- , . 


“435. (1). The High Court or any: Sessions ‘iiiad or District 
Magistrate, or any Sybdivisional Magistrate empowered by the. 


'. Local Government in this behalf; may call for.and examine the 
record of any proceeding before any inferidr Criminal Court situate 


_ within the local limits-of its or his jurisdiction for the purpose of 
satisfying itself or himself as to the correctness, legality or. 


propriety of. any finding, sentence or Order recorded or passed, 


and as to the regularity of any proceedings of such inferior Court, a 
and may, when calling for such record, direct that the execution — 
of any sentence be suspended and, if the accused is in confinement, 


_that he be released on bail or on his own bond ‘pending the 
examination ‘of the record. " 


“436. On: examining any record under Section 435 or other Wise,” 


the High Court or “the Sessions Judge may direct the District 
Magistrate by himself or by any of the Magistrates subordinate to 


him to make and the District Magistrate may himself make, or direct — 


any Subordinate -Magistrate to make,- further inquiry into any 


“complaint which has been dismissed -under section 203 or sub- 


section (39 of section 204, or into the case, of any person (accused 
of an offence) who has been discharged : 


Provided that no Court shall make atiy ‘direction under this — 


-section for inquiry :into the case of any person who has been 
discharged unless such person has had an opportunity of showing 
cause why such direction: should not be made. : , 


Sections :435 to 439 “must "be read ‘together, “and 
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discussed on numerous occasions by the High Courts. 


~in India, and various interpretations have been placed 


upon them, in my opinion the meaning And effect of 
the sections is plain and free from difficulty. 

In construing these sections it must steadily be 
borne in mind that section 436 has no application to 
trials, but relates to proceedings antecedent and 
preliminary to a trial, the object of which is. to 
ascertain whether or not a trial. shall take place. 
“Trial begins when the accused is charged and called 
on to answer, and then the question before the Court 
is whether the accused is to be acquitted or convicted,. 
and not whether the complaint is to be dismissed or 
the accused discharged ”’ per Wallis, J. in Narayana- 
swamy Naidu v. Emperor) (1). That is the crux of 
the question, and when it is apprehended that the: 
provisions of section 436 do not apply to trials it seems: 
to be that there can be no doubt as to what is the: 
meaning and effect of sections 435 to 439, 

Now, in this country, where recourse is frequently 
had to the criminal law merely to vent a grievance or 


‘enforce a debt, it is of the utmost importance that 


Magistrates should exercise in a sensible and fair way 
the powers of preliminary investigation and enquiry 
with which they ‘are invested. No one should be: 
compelled to undergo the anxiety and indignity of a 
criminal trial merely because an -idle complaint or a 
malicious accusation is preferred against him: 

As Ipointed out in Subal Chandra Namadas v. 


Ahabulla Sheikh and another (2)— 


“Under the Criminal Procedure Code a wide discretion is. 
given to Magistrates with respect to the grant’ or refusal of. pro- 
cess; and in the interest of the community generally it is essential 
that Magistrates should be vested with an ample discretion im 





(1) (1909) ‘LL.R. 32 Mad. 220 at p. 234, 
(2) (1926) 1.L.R. 53 Cal. 606 at p. 609. 
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respect of the issue of process. Except as otherwise provided by 
statute anybody js entitled to prefer a complaint in a Criminal 
Court, andin India, where the Grand Jury System does not exist 
as an additional shield to innocent persons against whom 
unfounded complaints are laid ina Criminal Court, it is specially 
necessary, as is well statea in the Oudh Criminal Digest (page 7), 
that ‘caution and discretion should be used in issuing summonses. 
An accused person ought not to be dragged off toanswer a charge 
merely because a complaint has been lodged against him.’”’ . 
Magistrates, however, are not infallible, and under 
section 435 the High Courts and the judicial officers 
therein referred to are empowered to “call for and 
examine the record of any proceeding before an inferior 
Criminal Court situate within the local limits: of its or 
‘his jurisdiction for the purpose of satisfying itself or 
himself as to the correctness, legality or propriety of 


any finding, sentence or order recorded or passed, and. 
as to the regularity of any proceedings of such inferior. 


Court.” There is'no room for doubt, as I read the 
sections, that when the record of any such proceeding 
has been examined the Sessions Judge or District 
Magistrate has. jurisdiction under section. 438 “to 
report for the orders of the High Court” the result of 
the examination that he has made. There is nothing 
‘in section 438 to limit the power of the Sessions Judge 


or District Magistrate to report the result of the exami-: 


nation of the'record to proceedings under section 435 
other than those to which section 436 is applicable: 
At the same time, in my. opinion; and speaking 
generally, # report ought not to be made to the High 


Court under section 438 on matters of fact, or unless: 


the examination of the proceedings in the inferior 
Court discloses a question of law which the Sessions 
Judge or District Magistrate thinks would - more 
properly be determined by the High Court. Of course, 
itsmay be that a mere perusal of the record discloses so 
strong a prima facie case against the accused, or the 
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person against whom the complaint has been laid, that - 


it would be a work of supererogation and a waste of 
time to prolong the preliminary investigation ; in which 
case it would be the duty of the Sessions Judge or 
District Magistrate in the exercise of his judicial discre- 
tion to decide whether he ought not to report the result 
of the examination to the High Court for such orders 
as it might think fit to pass under section 439, rather 
than to order a further enquiry under section 436. But 
save in such exceptional circumstances, and in cases to 
which section 437 applies, in my opinion the Sessions 
Judge or the District Magistrate ought not to take the’ 
case out of the hands of the Magistrate whose .réspon- 
sible duty it is to determine whether process should’ 
issue against a person, or whether he should be put 
upon his trial. In my opinion, except in circumstances 
such as I have explained, where the Sessions Judge or 
District Magistrate is not satisfied with the “ correctness, 
legality or propriety of any finding, sentence or order ” 
or ‘as to the regularity of any proceedings of such . 
inferior Court,” it.is his duty to exercise the jurisdiction 
that he possesses under section 436, and to order: that 
further inquiry be made into the complaint that has 
been dismissed, or into the case of the person accused 
who has been discharged. 
In an order under Section 436 a direction may 
be given that. the “further” or “fresh” inquiry be 
made by the Magistrate who passed the order of 
dismissal or discharge, or: By. some other * Magistrate, 
as the fevising officer thinks advisable -in - the 
circumstances - obtaining in the case before Him ~ ih. 
I am further of opinion that in an order for. 
furthet inquiry passed under section 436 no direc. 
tions or instructions: can lawfully be given to’ the- 
Magistrate as to: the manner in which he should 


éonduct the inquiry. -The* Magistrate must exercise. 
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the power that he possesses in that behalf according 
to law. It is the function of the Magistrate to 
determine whether or not process shall issue or a 
trial take place, and his discretion in the matter is 
not to be fettered by instructions or directions from 
any quarter. In holding the further inquiry the 
Magistrate will be at liberty to conduct the inquiry in 
his own way, provided he conforms to the provisions 
‘of the Code. For example, he can examine. such 
persons (whether or not they were. examined in the 
course of the previous enquiry), and. take such 
further or other steps for the purpose of ascertaining 
whether or not process should issue or.a charge 
‘should be framed as are permitted by law, and_as 
the deems to be advisable ; or he may determine the 
‘matter upon a reconsideration of the same. materials 
as were available when the earlier order of dismissal 
or discharge was ‘passed in the light of the observa- 


tions of the revising officer and at the conclusion of 
the enquiry the Magistrate will decide according to. 
law whether or not process shall issue, or an order” 


of committal be made; or a trial be held, as the 
case may be. I respectfully agree with Wallis, J., 
when he held that: “An order for further inquiry 
‘directed to a Subordinate Court means that the case 


‘should be taken up again, and that the question of © 
dismissing the complaint. or charging the accused, as 


the case may be, should be again considered, and 
an approptiate order made as a result of* such fresh 
consideration. ’ (Narayanaswamy’ scase ibid at page 
234). That is. what I conceive to be the meaning 
and. effect of these sections, and the construction 


‘that I have put upon sections 435 to 439 is, ‘as I 


understand the case of Hari Dass Sanyal v. Saritulla (1) 
in consonance with the view that was taken of 
+ (1) (1888) LEE 15 Cal608,'' 
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their meaning and effect by the majority of the Full 
Bench of the Calcutta High Court who agreed with 
the judgment delivered by Wilson, J. in that case. 
If Wallis, J., whose judgment prevailed in Narayana~ : 
swamy Naidu’s case, intended :to hold that in cases. 
to which section 436 is applicable a Sessions Judge 
or District Magistrate is not competent under section 
438 to report the result of the examination of the 
record to the High Court: for such orders as the 
High Court may deem it right to pass under section 
439, with all respect I think. that such a construction 
runs counter to the express terms of section 438, 
and I am unable to agree with the view that he 
expressed. For these reasons I would answer the’ 
question propounded in the Sense that I have 
indicated. 


‘Das, ae agree. 


OTTER, ee agree. generally with the conclusions. 
of the learned Chief jusnee and would: answer the: 
question as follows :— 

« A Subordinate Magistrate wicca ‘e es further 
enquiry into a warrant case by an order made. under 
Section 436 of. the Criminal Procedure Code has all 
the powers provided for by Chapter XXI of that Code. 

There need not to bea fresh complaint ; and though 
he must bear in mind any indication of the reasons. 


‘prompting the order addressed to him,, the Sub- 


ordinate Magistrate has a free hand as to. what evidence: 
he should allow to be called on behalf of the prose- 
cution. He may if he wishes merely rehear the same: 
or some of the same evidence called at the first 
hearing : King-Emperor v. Po Yin (1) ;. of may” hear, 
other evidence if available. na bag 





(1) (1905-06). 3 L.B.R. 97 (F.B.). 
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The question he must keep in mind however, is 
whether there is ground for presuming that the 
accused persen has committed an offence triable 
under Chapter XXI, and whether he himself is com- 
petent to try and adequately punish such accused 
person. 

The sections of the Code applicable during this 
stage are sections 251 to 253 inclusive; and as I 
pointed out in’ my order of reference, though the 
word ‘trial’ is used loosely in the Code, an 
accused person is not put on trial unless and’ until 
he is charged and called upon to answer whether 
he is guilty or has any defence to make. 

As an example of this loose wording I might 
mention the heading to Chapter XXI which is “of 
the trial of warrant cases by Magistrates”. Then, 


having come to a conclusion upon the question — 


I have mentioned, he will either discharge under 
Section 253 or frame a charge under Section 254, 
and proceed to trial under the remaining provisions 
of the Chapter. .. 

One of the difficulties i in such cases as Hari Dass 
Sanyal v. Saritulla (1) and Narayanaswamy Naidu v. 


King-Emperor (2), has in my opinion arisen from 


a confusion between what can be ordered under 
Section 436, and what may be done as a conse- 
quence of, but not in compliance with, such order, 
The difficulty was felt because in a case where a 


re-trial was ordered upon the same evidence for the - 


prosecution as_had been called at the first hearing, it 
was. thought that the order was tantamount to an 
order - to frame a charge, because the Superior 
Court ex hypothesi must be taken to -have come 
to the conclusion that this should be done. 
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The only thing that can be ordered, Mowever, is 
an enquiry, and though by Section 4 of the Code it 
is provided that ‘enquiry’ does not include ‘trial’, 
the Subordinate Magistrate is not and cannot be 
ordered to conduct a ‘trial’ at all. 

He may proceed to try the, accused, but this - is. 
entirely a matter for him. 

This view was expressed at some length in. my 
order of reference and I do not propose to elaborate 
it here. Nor do I think it necessary to discuss 
further the two cases which I have referred to, and. 
which prompted this reference. I need only say 
that.so far as they contain expressions of opinion 
differing from the view I have all along held, I do 
not.agree with them, for the reasons I endeavoured . 
to advance in the order of reference. ; 


APPELLATE CIVIL. 
| Before Sir Arthur Page, Kt., Chief Justice, ayd Mr. Justice Das. 


D. PACKIRISAWMY PILLAY 
v, 


v. P. DORASAWMY PILLAY AND OTHERS.* 


pee Kite tise neg eae Gaiee atid illegitimate spite Selecta 


property—Family arrangements between Sudra father and his illegitimate 
sons-—Sons taking property as co-owners under a deed—Grandson’ Ss claim 
as coparcener. . 


Coparcenery in a- joint Hindu family, except in the case of : an VP adeniion: 
comes into existence as’ the result of the birth of a coparcener, and cannot be 
created by contract or in any other way. 

Legitimate sons in an undivided Hindu family governed by the Mitakatate ; 
at birth become coparceners with theit father in the ancestral property of the 
family, but illegitimate sons never can acquire at birth or in any haa se a 


fe right of coparcenery with their father.’ 


Where a Sudra father by way of a family arrangement eenalernd inter vivbs : 


his self-acquired property to his illegitimate sons by a deed the effect of which 





* Civil First Appeal No. 19 of 1930 ftom the WHE isnt of the District Court’ 
of Ainhierst i in Civil Regular No. 28 of 1929. “ye! 
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is to make them co-owners of the property subject to terms and conditions 
which in themselves are inconsistent with the conditions under which 
coparceners hold property, the sons take the property not as coparceners in 
a joint Hindu family but as joint owners, and a grandson born after the 
date of the deed cannot claim any interest in the property as a coparcener in 
a joint Hindu family. 

Hazari Mall v; Abaninath, 17 C.W.N. 280; Jogendro v. Nityanand, LL.R. 
18 Cal. 151; Lal Ram v. Deputy Commissioner, Partabgarh, 50 1.A. 265; 
Muddun Gopal v. Ram Baksh, 6 Suth. W. R.71; Myna Boyee v. Ootaram 
8 Moo.L.A. 400; Sadu v. Baiza, L.L.R. 4 Bom. 37 ;—referred to. 

Shamu v. Babu Aba Kalwat, L.L.R. 52 Bom. 200—doubted. 


Hay (with Menon) for the appellant. The main 
question is whether the properties derived under the 
deed by the seven illegitimate sons were ancestral in 
their hands. If ancestral, then plaintiff as a legitimate 
son of, one of them. had acquired an interest from 
the time. of conception. It is true that the illegiti- 
mate sons were not and could not be coparceners 
with their putative father, but-illegitimate sons together 
with legitimate sons inherit their father’s self-acquired 
properties as members of a joint undivided Hindu 
family and succeed to each other by survivorship. 
Sadu v. Baiza (1) ; Jogendro Bhupati v. Nityanand (2) ; 


affirmed in Raja Jogendra v. Nityanand (3) ; Shamu 


v. Balu Kalwat (4); Ramalinga v. P. Goundan (5) ; 

V. Subramania Ayyar v. Rathnavelu (6); Karup- 
pannan Chetty v. Bulokam. Chetty (7) ;. Rajani Nath 
v. Dey (8); Kamulammal. v. Visvanath (9). The 
fact that the sons were born’ of different concubines 
does not affect the question. See Jogendro's- case at 
‘page 714 (2). Such properties when received by way 
of gift, or at the expense of the estate, have the 
same characteristics as would have attached to them 





(1) LL.R: (1878) 4 Bom. 37 (F.B.) (5) (1901) ILL.R. 25 Mad. 519. 


(2) (1885) LL.R.11 Cal. 702. (6) (1916) LL.R. 41. Mad. 44 (F.B.) 
(3) (1890) 17 1.A.-128. (7) (1899) LL.R. 23 Mad. 16. 
(4) (1927). I.L.R. 52 Bom, 300. * (8) (1920) L-L.R. 48 Cal. 643 (F.B.)- 


(9) (1922) S01.A. 32. -- 
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sida upon descent. Muddun Gopal v. Ram Buksh (1) ; 


p. packni-’ Hazari Mall v. Abaninath (2) reviewing the case 
pour law, It is unnecessary to consider, the divergent 
v.P.Dora- Views held by the Bombay and Madras High Courts 
caway — in (1886) 10 Bom, 528 ; (1886) 12 Bom. 122; (1901) 
. 24 Mad. 429. In the present case the intention of 
the father and sons is unequivocally indicated in the 

deed, and the properties would be ancestral accord- 

ing to the views of the Calcutta, Bombay and Madras . 

High Courts. The Allahabad High Court in Parsotam 

_Rao v. Janki Bai (3) misapprehended the. Bombay 

view which it purported to approve. “ See Lal Ram 

v. Deputy Commissioner, Partabgarh (4). It cannot | 

be contended that the transfer’ was not a gift merely 

because the sons took the estate burdened with the 
obligations attaching to it. The debts could have 

-been met out of the ‘secured outstandings alone. 

“As a family arrangement it is fair and should be 
upheld. Sri Gajapathi Radhika v. Sri Gajapathi 
Nilamani (5), Gordon v. Gordon (6). In effect the 

sons. undertook to hold the .properties in the same 

manner in which they would have held them if they . 

had devolved on them upon death. By that under-' 

taking they obtained the properties, and bY that they 

must be bound, 


N. M. Comsasies (with Jaganathan) for the respond- 
ents. The rights of the parties depend on the true ~ 
construction of the Deed of December. 1904, which . 
is not a deed of gift, but a contract between 
Packiriswamy Pillay and his sons. Statements in thé — 
deed as regards coparcenery relationship are obvi- 
ously erroneous, for there cannot be coparcenery 


eS 


. (1-6 WR. 7k (4) (1923) 50 LA. 265, 
(9) (1912) 17 C.W.N. 280.5 = (5), (0870) 13 M.I.A. 497, 
(3) (1907) LL-R. 29 All. 354. (6) (1819) 36°E.R. 919.: 
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between a Sudra putative father and his illegitimate 
son. The properties comprised in the deed were the 
self-acquired, properties of Packiriswamy. 

Conception of coparcenery presupposes Sapinda 
relationship and legal marriage and this corporate 
body with its heritage is purely a creature of 
Hindu Law and cannot be created by act of 


parties. 

The cases cited to show that property acquired 
~by gift or will becomes ancestral property in the 
hands of the father are all cases where legitimate 
issue have been the contesting parties although the 
result of the authorities is conflicting. In 50 Indian 
Appeals 260 the Judicial Committee left the point 
open with the remark that having regard to the 
conflicting decisions of the various High Courts their 
‘Lordships would prefer to decide on their own con- 
struction of the original Hindu Text. The cases 
cited to show that an illegitimate son is entitled to 
succeed by way of inheritance on the death of his 


father are equally. irrelevant and have no bearing on— 
the point in controversy. We contend that the deed . 


‘should also be supported as a family compromise 
-acted on by the parties for over 25 years. This suit 
is vexatious and it is another attempt made by the 
appellant’s father in the name of his minor son to 
seek. reliefs that he failed to secure in the previous 
litigation. The following cases were referred to during 
the argument : Jogendro v. Nityanand (1) ; Ramalinga 
v. P. Goundan (2); Ram Saran ¥. Tek Chand (3) ; 
Krishnayyan v. Muthusamti (4) ; Gopalasami v. Aruna- 
chalam (5); Lal Ram v. Deputy ORS 
Partabgarh (6). 


8 Cal. 151. ~ (4) (1884) LL.R. 7 Mad. 407. 


(1) (1891) LL.R. 1 
(2) (1901) I.L.R. 25 Mad. 519. (5) (1903) 1.L.R. 27 Mad. 32. 
(3) Ba) L.L.R. 28 Cal. 194, (6) (1923) L.L.R. 45 All. 596. 
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Race, C.J.—In this appeal some interesting and 
abstruse questions of Hindu law have been canvassed 
before us, but, in my opinion, the case turns upon the 
construction of a simple agreement by which the 
rights of the parties are determined. 

S. Packirisawmy Pillay was a Sudra, governed 
by the Benares School of Hindu law. He possessed 
self-acquired property, moveable and immoveable, 
of considerable value. He had issue one legitimate. 
daughter, and seven illegitimate sons, some HF one 
concubine, and some by another. 

_ Itappears that he was under the impression that 
he and his daughter and his seven illegitimate sons 


were Coparceners in a joint. Hindu family. It is 


common ground that in taking this view he was. 


entirely mistaken. It is elementary law that a. 
Hindu father is dominus rerum and absolute owner 
of his self-acquired property, and can dispose of it 


in anyway that he chooses. The whole of the 


property of S. Packirisawmy Pillay being self- 


acquired property, it is unnecessary to discuss his 
right to dispose of any ancestral property that he 
might have possessed; and upon that. subject . tr 


Yefrain from expressing any opinion. 


For the purpose of the present appeal it may Be 
assumed, without deciding, that, save as provided 


under the Mitakshara, Chapter I, section 4, paragraph 
i, where a Hindu father by will or inter vivos 


transfers his self-acquired property by way of gift: 
to his sons who in the absence of a transfer by the 
father would take the property by way of inheritance, 


the sons after the | death of the father hold the. 
property as coparceners in a joint Hindu. family,° 


at any rate where the father had indicated an intention 
that the sons should take it as ancestral property ; 
see Mitakshara, Chapter I, section 4, paragraph L 
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“whatever else is acqtiired by the coparcener himself 
without detriment to his father’s estate, or as a 
present from a friend, or a gift at nuptials, does not 
appertain to the co-heirs ;” Muddun Gopal Thakoor 
and others v. Ram Buksh Panday and others (1) ; 
Hazari Mall Babu vy. Abaninath Adhurjya and 
others(2); and Lal Ram Singh and others v. Deputy 
Commissioner of Partabgarh (3). The foundation of 
this strange doctrine I apprehend to be that the 
sons should not be at liberty after the father’s death 
to dispose of the property at pleasure, and in that 
way deprive the grandsons of the benefits which 
they - might fairly expect to. receive as coparceners 
in a joint Hindu family. It may further be 
assumed that in such circumstances after the 
father’s death his illegitimate sons and his legitimate 
sons would be regarded as coparceners in a joint 


‘Hindu family in respect of the property so acquired, . 
though it may be not in equal shares. [Sadu v. 


‘Baiza and Genu{4) and Jogendro Bhupati Hurro- 


chundra Mahapatra v. Nityanand Man Surg (5)]._ For. 


reasons that I shall state hereafter it is unnecessary 
to decide in the present case, and I refrain from 
expressing an opinion as to whether the High Court 
of Bombay in Shamu Bin Shripati and another v 

Babu Aba Kalwat and others (6) was right in feline 
that the doctrine. to which I have referred would 
apply where the only sons of the father-surviving at his 
death are illegitimate sons by one or more.concubines. 
Clearly if would not apply where the sons were the issue 
‘of an adulterous, or a merely casual, intercourse. 


- Among the regenerate. classes an illegitimate son - 


‘possesses. only.a right to maintenance, and has no 





(1) (1863) 6 Sutherland W.R. 71. {4) (1878) LL,R, 4 Bom. 37. 
(2) (1912) 17 C.W.N. 280. . (5) (1891) LER, 18 Cal. 151. 
'3) (1923) 501A. 265. : (6) (1927) LER, $2 Bou 300. 
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rights of inheritance; but with respect to Sudras, 
because of the notion that they are less continent 
and controlled in their matrimonial relations, the 
curious doctrine exists in Hindu law that the 
illegitimate sons, if dasiputras, possess certain rights 
of inheritance to their father’s separate property, and 
after the father’s death are entitled to claim a share 
in the joint family property. During his father’s life- 
time, however, a dasiputra has no right to, or interest 
in, the separate property of his father which he can 
dispose of as he wills. Coparcenery in a joint Hindu 
family, except in the case of an adoption, comes into 
existence as the result of the birth of a coparcener, 
and cannot be created by contract or in any other 
way [Myna Boyee and others v. Ootaram Myaram and 
Taukooram (1)]. Legitimate sons in an undivided 
Hindu family governed by the Mitakshara at birth 
become coparceners with their father in the ancestral 
property of the family; but illegitimate sons . never 
can acquire at birth or in any other way ‘a right of 
coparcenery with their father. In the Mitakshara, 
Chapter I, section 12, it is provided that “ even a son 
begotten by a Sudra on a female slave may take a 
share by the father’s choice. But if the father be 
dead, the brethren should make him partaker of the 
moiety of a share, and one who has no brothers, may 
nerd the ele property in default of a daughter’s 
son.” Again, “the son begotten by a Sudra ona 
female slave obtains a share by the father’s choice. or: 
at his pleasure. But after (the demise of) the father, 
if there be sons of a wedded wife, let these brothers 
allow the son of the female slave to participate for: 
half a share ; that is, let them give him half as much 
as is the amount of one brother’s allotment.” In. 
Jogendro | Bhupati' Hurrochundra Mahapatra -v. 
(1) 8 Muo. I.A. 400 at p. 420: Pin agent Sa 
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Nityanand Man Sing ‘1} at page 155 Sir Richard 
Couch commented upon these passages as follows :— 

“Now, it is observable that the first verse shows that 
during the lifetime of the father the law leaves the son to take 
a share by his father’s choice, and it cannot be said that at 
his birth he acquires any right to share in the estate in the 
same way as a legitimate son would do. But the language 
there is very distinct, that ‘if the father be dead the brethren 
should make him partaker of the moiety of a share.’ So in the 
second verse the words are that the brothers are to allow him 
‘to participate for half a share’ and later on there is the same 


‘expression :—‘' The son of the female slave participates for half 


a share only.’ In these circumstances I should require further 
.argument before I give’ my assent to the view that where a 
father ‘transfers infer vivos his separate property to his illegiti- 
mate sons, on the father’s death they hold the property, not as 


separate property, but*as coparceners of ancestral property ina: 


joint Hindu family. In the present case, however, it is unneces- 
sary to express a decided opinion on the subject, having ‘regard 
to the facts disclosed in the evidence.” : 

On the 9th of December 1904 S. Packirisawmy 
Pillay, for himself and his daughter, and his sons 
executed an indenture in the following form :— 


“Taig INDENTURE made this 9th day of December. 1904 - 


between S. Packirisawmy Pillay, son of the late Thanno Pillay, 
trader, on behalf of himself and Parwathy Ammal, a minor, his 
daughter, both residing in Nayabusti, 4th Division, Moulmein, 
of the one part and (1) P. Govindasawmy Pillay (2) RB. Subra- 


monien Pillay, (3) P. Dorasawmy Pillay; (4) P.”“Moorgasseén . 
Pillay ; (5) P. Ramachandram Pillay; (6) P. Uthrapathy Pillay, 


-and (7) P. Ganapathy Pillay, sons of the said S. Packirisawmy 


Pillay (the two last named, who are minors, represented by - 


“their four* brothers first named) of the ‘other part. WHEREAS 
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the said S. Packirisawmy Pillay who is of the Sudra caste and - 


governed by the Mitakshara Law has one’ daughter the said 
‘Parwathy Ammal, unmarried, still a minor,-born of his deceased 
‘married wife Sampootnam Amah and the seven sons above 
named born out of wedlock. AND.WHEREAS the said daughter 
and . sons are, by the law applicable to. them and their said 
potted as’ members of: an undivided Hindu family coparceners 


(1) (1891) LLL.R. 18 Cal. 151. 


a4 


1931 
~D. PACKIRI- 
SAWMY 
‘PILLAY 


Vi 
¥. P. Dora- 
SAWMY 
-PILLAY. 


-PacE, CJ. 


INDIAN LAW REPORTS. [VoL. IX 


with their said father in all the property both moveable and 


immoveable acquired and possessed by him and by them up to 


the date of these presents a complete list wheréof (a rice mill 
at Mudon alone excepted) is given in the first, second and third 
schedules hereto attached and which is now after allowing for 
bad debts of the estimated value of rupees two hundred thou- 
sand. ANp WuHerreas there is now due and payable by the said 
family the sum of one lac of rupees to the parties whose names 
are given andas set out in the fourth schedule also hereto attached. 
AND WHEREAS the said Ss. Packirisawmy Pillay is failing in health 


and is desirous on behalf of himself and his daughter of severing 
-the coparcenership so far as it subsists between them and his said 
‘seven sons and his said sons are ready and willing to such sever- 
vance. AND WueErzEAs it bas been agreed between the said Si 
‘Packiri isawmy Pillay and his said sons that they shall partition the. 


said joint family property and that he shall retain for himself and 


his said daughter as their share in severalty. the sum of twenty-five 
thousand rupees.in cash and four thousand rupees worth of 


jewellery as detailed i in Schedule II hereto attached and that the 


‘reehold and leasehold hereditaments and the outstandings com- 
_prised in the Schedules 1 and III (A, B and C) shall henceforth 
be taken and held by his said seven sons as their joint property as 


an undivided family on their own and joint account. Now this 
indenture witnesseth that in pursuance of the aforesaid agreement 
in this behalf and in: consideration of the said S. Packirisawmy 
Pillay being allowed to take for himself and daughter the whole 
of the said:sum of twenty-five thousand rupees and four thousand’ 
rupees worth.of jewellery which his said sons hereby agree toand 
‘hereby assign to him their undivided shares therein and also in 


‘consideration of the respective covenants entered into by the said 
‘parties with each other as hereinafter contained, he the said S. 
“Packirisawmy Pillay according to his and his daughter’s share and’ 
‘interest in the freehold and leasehold hereditaments and other 
‘property hereby intended to be hereby respectively granted, 
‘assigned and transferred, doth, ori behalf-of himself and his said 
-daughter' grant, assign and transfer unto and to his said seven sons 
“collectively and their ‘respective heirs,’ executors, administrators. 
‘and assigns as the Gase may require all and singular the Freeholds 
‘and Leaseholds and other property described and comprised in: 
‘the said Schedules I and III (A, B and C) to have and to hold the 
‘said Fréeholds and to hold the ‘said Leaseholds unto the use,‘as 


“regards the Freeholds, of. his.seven’ sons'their heirs and assigns 
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-and, as regards the Leaseholds and other property set out in the 
said Schedules unto his said seven sons their executors, admini- 
strators and assigns. And all the estate right title and interest of 
him the said S. Packirisawmy Pillay and of his daughter Parwathy 
Amah in the said Freeholds, Leaseholds and other property and 
the said S. Packirisawmy Pillay for himself and his heirs, executors 
and administrators doth hereby covenant with his aforesaid seven 
sons that he or they will on his daughter attaining her majority 
get her to confirm the grant, assignment and transfer of her 
undivided interest in the aforesaid property by these presents 
made or intended to be made by him on her behalf and that both 
he and she will at all times hereafter at the request and cost of 
the said seven sons or the survivors of them or other their 
‘representatives or assigns will do or cause to be done or executed 
all such acts deeds and things whatsoever for further and more 
‘perfectly assuring them as joint undivided owners of the said 
‘property and that failing to get such confirmation he the said 
S. Packirisawmy Pillay and his ‘heirs, executors and administrators 
will indemnify his said sons against any claim she may prefer or 
cause to be preferred for a share in the same. And they the said 
seven sons do hereby for themselves and the survivors of them or 
‘other their representatives covenant with the said S. Packiri- 
-sawmy Pillay (1) that they now have and will make noclaim to 


any share in the said sum of twenty-five thousand rupees or in the 


four thousand rupees worth of jewellery before mentioned and 


that he the said S. Packirisawmy Pillay may draw and receive and 
‘dispose of the same as he thinks fit (2) that they will pay off the’ 
‘debts amounting to.one lac of rupees. set out in the fourth schedule. 


thereunder written (3) that they will continue as between. them- 
selves and in regard to the property set out in the first and third 
schedules an undivided family the two eldest sons for the time 
being to be Managers and that if any one of them shall desire to 
separate from such undivided family he shall only do so on 
the condition that he will accept from his, coparceners for his 
undivided share the sum of Rupees five thousand only. 


IN WITNESS WHEREOF the said parties. to these presents have | 


“hereunto set their hands at Moulmein on 1 the a and year — 
before written.” ‘ 


“x -+ The indenture was anid by. the five sons who - 
then were major, ‘for themselves- atid the: two minor . 
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Pillay died. The debts were duly paid by the sons, 
and from 1904 to 1913 the property was managed by 


the two elder sons on behalf of them all. 
In 1913 the two minor sons, who had then attain 


ed their majority, filed a suit (No. 25 of 1913) in the 


District Court of Amherst for partition of the estate, 
and on the 25th February 1914 a decree was passed 
in favour of the plaintiffs for Rs. 5,000 each. It 
appears, however, that in fact after the decree the 
seven brothers remained joint and undivided. 

‘In August 1915 the plaintiff, who is the legitimate 
son of P. Doraisawmy Pillay, one of the seven illegi- 
timate sons, was conceived. On the 12th November 
1915 the seven sons agreed to partition the estate, and 


‘submitted their. differences to arbitration. On the 10th 


December an.award was made pursuant to the submis- 
sion ; and on the 15th December 1915 in Suit No. 147. 
of 1915:a decree was passed embodying the terms of 
the award, and effecting a partition of the property be- 
tween the seven sons. Both ihe submission to arbitration 
and the award were signed by all the seven sons, 
and under the award the sons consented to the 
cancellation of the indenture of the 9th December 1904, 
On the 15th May 1916 the plaintiff was born. 
On the ist June 1926 the father of the plaintiff, 
P. Doraisawmy - Pillay, notwithstanding that he had 
been a consenting party to the submission and the 
award, brought a suit in the District Court of Amherst, 
(No..35 of 1926), in which he sought inter alia to set 
aside the award and the decree embodying its terms 
on the ground of fraud. On the 10th December 1926 
the suit was dismissed; and-on the 21st December: 
1927 the appeal shenteoth was also dismissed. : 
_ On the 17th June 1929 the plaintiff filed the 
present suit in forma pauperis, impleading as defen- 
dants his father and the two other surviving sons of 
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S. Packirisawmy Pillay, and the widows of three of 
the other sons who had died, one son having died 
without leaving any heir. The fifth defendant 
Sundarath Ammal one of the widows alone contested 
the suit. The plaintiff infer alia prayed for a decla- 
“ration that the indenture of the 9th December 1904 
was binding upon the parties thereto, and that they 
had no right to revoke the same or partition the 
properties therein referred to. He further claimed 
that the award was bad in law, and in any event 
that he was entitled to a share of the properties 
thereby partitionéd as coparcener with his father and 
_the other sons of S. Packirisawmy Pillay. The learned 
District Judge dismissed the suit. 
The question. that falls for determination is 
whether, applying the principles of law that I have 
- stated to the facts of the present case, the appellant 
is entitled to. succeed.. 
; Now, it was not pretended or contended that the 
_ plaintiff obtained any right to or interest in the 


property otherwise than as a coparcener in a joint. - 


Hindu family consisting of himself and the seven 
illegitimate sons of S. Packirisawmy Pillay. - 

Further, it was the common case of all parties to 
the appeal that neither the plaintiff nor any of the 
‘seven sons of S, Packirisawmy Pillay were coparceners 
in a joint Hindu family with S. Pacers wmny Pillay 
during his lifetime. 

_ . It was also common eer at the trial that the 
rights of the parties depended upon! the terms of the 


indenture of 9th December 1904: Obviously ’ that 


must be so, inasmuch as S. Packirisawmy Pillay in 
his lifetime was at liberty to dispose of his separate 
property as he chose, and in fact’ transferred and 
divided it among his sons, his daughter and himself 
on the ie set out in the indenture. 
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It follows, therefore, that unless the plaintiff can 
establish that under the indenture of the 9th Decem- 
ber 1904 S. Packirisawmy Pillay transfetred infer vivos 
by way of gift to his seven sons property which they 
would have inherited as coparceners imfer se on 
S. Packirisawmy Pillay’s death without having exercised 
his unfettered right of disposal of the property during 
his lifetime, the suit must fail. I am clearly of: 
opinion that neither in form nor in substance did the 
indenture of the 9th December 1904 effect a transier, 
of. the property of S. Packirisawmy Pillay to his sons 
by way of gift. In form the indenture plainly was a 
contract whereby inter alia the father for valuable 
consideration transferred his estate and interest in his 
self-acquired property, other than that retained. by his 
daughter and himself, tv his sons jointly as absolute 
owners thereof. In the indenture it is stated that 
S. Packirisawmy Pillay was anxious to sever. the 
coparcenery so far as it subsisted between them (that 
is S, Packirisawmy Pillay and his daughter and his 
said seven sons) and that his said sons were ready 


and willing to effect such severance. It was 


further stated tNerein that it was agreed between 
the father and his seven sons that they should 
partition the property; that the father should 
retain for himself and his daughter Rs. 25,000 and 
Rs. 4,000 worth of jewellery, and that the’ seven 
sons should take and hold the property set out in 
Schedules I and Ill (A,,B and C) as .their joint 
property as an “undivided family on their own and 
joint account”. In the operative part of the inden- 
ture, S, Packirisawmy Pillay “ according to his and his’ 
daughter’s share and interest in the freehold and’ 
leasehold hereditaments and other property hereby 


intended to be respectively granted, assigned and 


transferred, doth, on behalf of himself and his. said 
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daughter, grant, assign and transfer unto and to his 
said seven sons collectively and their respective 
heirs, executors, administrators and assigns as the 
case may require all and singular the freeholds 
and leaseholds and other property described and 
comprised in the said Schedules I and III (A, 
Band C) to have and to hold the said freeholds and 
to hold the said leaseholds unto the use, as regards 
freeholds, of his seven sons, their heirs and assigns 
and, as regards the leaseholds and other property set 
out in the said schedules unto his said seven sons, 
their executors, administrators and assigns.” S. Packi- 
risawmy Pillay further covenanted to do or cause 
-to be done or .executed all such acts, deeds and 
things whatsoever for further and more perfectly 
assuring them as joint undivided: owners of the 
said . property. In consideration. of the transfer of 
the said property to them the seven sons. personally 
covenanted that they would make no claim upon 


the property retained by their father and his daughter 


and would pay the debts amounting to a lakh of 
“rupees as provided in the deed, and further that 
they would continue as between themselves and. in 
regard to. the property set out in the first and third 
schedules as an undivided family, the two eldest sons 
for the time being to be managers; and that if any 
one of them should desire to separate. from such 


undivided family he should only do so.on the condition: 


that he would accept from his coparceners for his 

undivided share the sum of Rupees five'thousand only. 
In my opinion the indenture embodied and ‘gave 

effect to a family arrangement whereby in consider- 


ation inter alia of the sons foregoing any claim that. 
they might have had to their father’s property, and. 
undertaking a personal obligation jointly and severally . 
to pay their father’s debts amounting to a lakh of 
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rupees, the father effected an out and out transfer 
of the property to the seven sons as joint owners thereof, 

Having regard to the terms of the - indenture I 
find it difficult to understand how it can reasonably 
be contended that the indenture of the 9th December 
1904 was or amounted to a gift by S. Packirisawmy 
Pillay of the property therein transferred to the sons, 
or that by reason of the terms thereof the seven sons 
after S. Packirisawmy Pillay’s death held the property 
as coparceners in a joint Hindu family. A coparcenery 
as I have said cannot be created by contract, and the 
terms of the third covenant by.the sons are inconsistent 
with the terms and conditions under which coparceners 
hold property ina joint Hindu family. In my opinion 
after the death of the father it was competent for .the 
sons to whom the property had been transferred jointly 
by mutual consent to partition or divide among them- 
selves the property transferred to them under’ the 
indenture. Iam further of opinion that there is no 


ground for contending that the contract was entered 


into by the parties ‘thereto for the benefit of or as. 
trustees for the plaintiff, or that the plaintiff is entitled 
to enforce it. The fact that the seven sons undertook 


‘a personal obligation to discharge the debts of the 


father, in my opinion, is fatal to any such contention, 
I am of opinion that the reason for. launching the 
present suit was that the plaintiff's | father having failed 


-to obtain a decree setting aside the award,. determined 


to make a further attempt in this way to pbtain more 


‘than the share that he. was entitled to’ under the award. 
“to which he had submitted and given his written 


consent, The attempt fails, and the appeal will be 


‘dismissed with costs. The appellant will pay the Court 
‘fees as provided in the Code of Civil Procedure. We 


certify for two counsel. 


_ Das, J.—I concur. — 
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Before Sir Arthur Page, Kt. Chief Justice, Mr. Justice Das, Mr. Justice Maung 
Ba, Mr. Justice Mya Bu and Mr. Justice Dunkley, 


IN RE ABDUL BARI CHOWDHURY 
0. 


COMMISSIONER OF INCOME-TAX, BURMA.* 


Income-tax Act (XI of 1922), ss- 23 (4), 31, 66 (3)—Income-tax Officer’s assess- 
_ ment under s, 23. (4)—Question of law—Reference to High Court—Judicial 
discretion—Arbitrary assessment—Mala-fide assessmeni—High Court's 
prerogative. é : oe 
The question whether an assessment made by the Income-tax Officer 
“under s. 23 (4) of the Income-tax Act is valid or not is not a question of 
law that arises or can arise out of an order of the Assistant Commissioner 
. passed under S. 31, and consequently such a question cannot be made the 
ground ‘for an order by the High Court under s. 66 (3) requiring the 
Commissioner to state a case. 
In making the assessment under s. 23 (4) the Income-tax Officer is act 
exercising a judicial discretion, because in a case within S. 23 (4) he. is 
bound to make an assessment as best he can. 


When an Income-tax Officer has ‘made an assessment under s. 23 (4)° 


‘mala-fide and arbitrarily in the’ sense that he has acted recklessly or fraudu- 
lently, and the assessee has failed to obtain redress as provided in the Act, 
Semble, the High Court in virtue of its inherent prerogative powers can order 
the Income-tax Officer to do his duty. 

A.K.R.P.L.A. Firm v. Commissioner of Income-tax, LL.R. 9 Ran. 25 3. 

Commissioner of Income-tax v. A.K.R.P.L.A. Firm, 1.L.R.9 Ran. 21; 
Duni Chand v. Commissioner of Income-tax, 1.L.R. 10 Lah. 596; Dyson v. 


' dttorney-General, (1911) 1K.B. 424 ; Farmer v. Cotton’s Trustees, (1915) A.C.’ 


922 ; Macpherson v. Moore, 6 Tax Cases 107°; Ree v: Board of Education, 
(1910) 2 KB. 178 ; Sharp v: Wakefield, (1891) A.C. 179—referred to. 
Commissioncr of Income-tax v. A.R.A.N. Firm, 1.1.R. 6 Ran. 21 ; 
Commissioner of Income-tax v. P.K.N.P.R. Firm, 1.L.R. 8 Ran. 209 ; 
. P.KN.P.R. Firm v. Commissioner of Income-tax, 1.L.R. 8 Ran. 203 ; 


“=. 


S.PKA.AM. Firm v. Commissioner of Income-fax, 1.L.R. 7 Ran. 669—2 
overruled pro tanto. ‘ ge 


Heatp, J. (with Mya Bu, J.) made the following 


reference arising. out of an Income-tax case, for the 


decision of a Full Bench :— 
“ Applicant, Abdul Baree Chomlheny: as Btandger 
of the estate of the late Noor Ally’ Choudhury, the main 


™ Income-tax Reference No. 25 of 1930. 
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4931 business of which estate consists in steam-ferry- under- 
In re takings, was served with notices under sub-sections 
ee (2) and (4) of section 22 of the Incorne-tax Act and 
Comas.  %2 response to those notices returned an. income 
Pre ake of Rs. 57,646-14-6 for the year 1927-28 and produced 
Burma. certain accounts for the purposes of the assessment 
for 1928-29. The income-tax Officer, being of opinion 
that applicant must for the purposes of the business 
keep certain other accounts, namely a_ stock-book 
and issue-book of steamer tickets, and that he had 
failed to produce those accounts, held that he had: 
not complied with all the terms of the notice issued . 
under .section 22 (4) and proceeded to make what 
purported to be an assessment “to the best of his 
judgment ” under the provisions of section 23 (4) 
of the Act. In:that assessment he fixed. the in-. 

come at Rs. 1,46,315. 

Under the proviso to section 30 -(1) of. the. Act 
no ‘appeal lies against an assessment made under 
section 23 (4), but under -section 27 the Income- 
tax Officer can cancel. the assessment and proceed — 
to make a fresh assessment if the assessee  satis-. 
fies him that he did not receive the notices or 
was prevented by sufficient cause from complying 
with their terms. 

Applicant applied to the Income-tax. Officer to 
cancel the assessment, alleging that he was preventéd 
by sufficierit cause from producing the stock-book 
and issue-book of steamer tickets. The caase alleged - 
was that those books did not exist because. they 
were not in fact kept. by him in the business. 
The Income-tax Officer was not satisfied’ that~ the 
books did not exist and _Tejected the application for 
cancellation of the assessment. 

Under section © 30- (A): of the Act an” “aig ‘ 
lies: against a refusal ‘of an . Income- tax Officer to- 
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make a fresh assessment under section 27 and 
applicant appealed to the Assistant Commissioner. 
The’ Assistant Commissioner, accepting the Income- 
tax Officer’s finding that applicant had failed to 
show that the books in question did not exist, 
dismissed the appeal. 

Applicant then applied to the Commissioner 
under the -provisions of section 66 (2) of the Act 
to refer to this Court certain “questions of law” 
which, as he alleged, arose out of the Assistant 
Commissioner’s order. 

Those questions were :— 

(1) Had the Income-tax Officer any facts which 
would in law justify his finding that the 
assessee had failed to comply with a notice 


issued under section 22 (4) of the Act? and 


(2) Has the Income-tax Officer made the asseéss- 
ment ' ‘to the best of his judgment” within 
the meaning of section 23 (+) of the Act? 

The Commissioner in his order on that. appli- 
cation said in effect that hé was not satisfied that 


there was no evidence to. support the Income-tax. 


Officer’s, finding that applicant kept the books in 


question .-and had therefore failed to comply with 


the terms of the notice under section 22 (4). of 


the Act, and accordingly held that the first of the - 


questions suggested by applicant did not involve a 


question of law. As for the second question which’ 


-applicant,desired to raise the Commissioner said 
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that it was not a question of law arising out of. 


‘the Assistant. Commissioner’s order, and . therefore 


was not a question which» could be referred tO 


this Court under section 66 (2).; 


Applicant now applies to this Court under the 
provisions of section 66 (3) of .the Act to require 


the Commissioner to state the case’ and refer it. 
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His first contention before us is that there was 
no evidence on which the Income-tax Officer’s 
finding that he kept the books in question could 
be based, and that the entire absence of evidence 
raises a question of law arising out of the Assistant 
Commissioner's order, and his second contention is 
that the question whether or not the Income-tax 
Officer made the assessment to the best of his . 
judgment, that is whether the assessment was pro- 
perly made, is also a question of law arising out 
of the Assistant Commissioner’s order. 

The first contention is ‘based on a passage in 
the judgment of this Court in E.M. Chettyar’s case 
(1) where it was said : “ It has however been held 
that the question whether there was any evidence 
on which an Assistant Commissioner or a Commis- 
sioner could come to a finding of fact is a question of 
law.” On the strength of that decision read with the 
decision in P.K.N.P.R. Chettyar’s case (2) a question of 
law will be held to arise out of the Assistant Com- 
missioner’s order if there was no evidence to support 
the Income-tax Officer’s finding that applicant failed 
to show that he was prevented by sufficient cause 
from complying with the notice under section 22 (4). 
But in the present case there was at any rate the 
evidence as to the nature of the business which was 
contained in the accounts which applicant produced ; 
and I would hold that the question of law, which 
is the subject matter of. corneas first SE eneons 
does not arise. 

Applicant’s second contention that the question: 
whether or not the Income-tax Officer made the 
assessment to the best of his judgment isa question of. 


law arising out of the Assistant Commissioner's - 


appellate order is based on the decision of this 
(1) (1929) LL.R. 7 Ran.635, “ (2) (1930) LLL.R. 8 Ran, 203, ~ 
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Court in S.P.K.A.A.M. Chettyar’s case (1) where 
it was held that if the Income-tax Officer’s assess- 
ment under’section 23 (4) was entirely arbitrary and 
did not purport to be founded on any materials or 
reasons beyond his private opinion, then a ‘question of 
law, with which this Court could deal under Section 66 
-(5} of the Act, would arise. That decision purported 
to be founded on a passage in the judgment of the 
late learned Chief Justice of this Court in the case of 


A.R.A.N. Chettyar (2) where the learned Chief Justice. 


said: “It would not be in the interests of justice to 
put such .a construction on the proviso to section 
30 (1) as to prevent this Court from enquiring into 
' the case submitted whether the Income-tax Authorities 


had acted legally in assessing under section 23 (4).” 


But .those words were used only with reference to 
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the particular casés which were then before the 


Court and in which the questions which arose for 
decision were questions as to whether the return 
made by the assessees was a return within the 
meaning of the Act, and whether in the case of a 


Hindu undivided family the Act allowed service of 


notices otherwise than in accordance with section 
63 (2) of the Act. The orders of the Income-tax 
Officer and the Assistant Commissioner were ‘assailed 
on grounds that the notices were not properly served 
so that the assessees did not receive the notices and 
had not a reasonable opportunity to comply with 
their terms, and that the assessment under section 
23.-(4) of the Act was illegal because the assessees 
had in fact complied with the terms of the notices, 
These grounds were regarded as being matters within 
the purview of~ section 27 of the Act and therefore 
as matters arising out of the orders of the Assistant 
Commissioner on appeals from the Income-tax 


ok (1) (1929) LL-R. 7 Ran. 669. (2) (1928) 1.L R. 6 Ran. 21. 
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Officer’s order under that section. The decision of 
the Special Bench in S.P.K.A.A.M. Chettyar’s case 
seems to me to have applied the words,’ which were 
used in A.R.A.M. Chettyar’s case in respect of the 
grounds mentioned above, to another ground, namely 
that the Income-tax Officer’s assessment under section 
23 (4) was illegal because it did not give the reasons 
on which it was based. I was a party to that 
decision and I wrote the main judgment in the case, 
but I now find it difficult to accept the view then 
taken that where no appeal against the assessment is 
allowed and where the only appeal allowed is an 
appeal against the refusal of the Income-tax Officer 
to cancel the assessment, the only. grounds | for 
cancellation which the Act allows being a finding 
that the assessee did not receive certain notices or 
was prevented by sufficient cause from complying 
with the terms of the notices, the fact that the 
Income-tax Officer’s assessment order did not give 
the reasons on which the assessment was based raises 
any question which could arise under section 27 of 
the Act and therefore raises a question arising out 
of the. Assistant .Commissioner’s order in appeal. 
against the Income-tax Officer’s order under that 
section. It might perhaps be suggested that apart 
from the provisions of section 27 of the Act the 
Income-tax Officer has inherent power to cancel an 
illegal assessment and that notwithstanding that the 


‘appeal allowed by section 30 (1) is an appeal only. 


against the Income-tax Officer’s refusal to cancel 
the assessment on the grounds mentioned in section 
27, the Assistant Commissioner also has . inherent 
power to cancel an illegal assessment, but even. if, 


that is so it seems to me to be difficult to hold that 


‘an omission on the part of the Assistant Commissioner 


to exercisé that inherent power, if it exists, raises 
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a question of law arising out of the Assistant 
Commissioner’s order under section 31 in appeal 
from the Income-tax Officer's order under section 27 
of the Act. It might also be suggested that the 
words in section 66 (3) of the Act which say that 
the High Court may order a reference “if it is not 
satisfied of the correctness of the Commissioner’s 
decision”’ are wide enough to cover questions of law 
other than those mentioned in section 66 (2), so that 
the Court in acting under section 66 (3) is not 
restricted to the questions of law which are mentioned 
in section 66 (2), namely questions of law arising 
out of the Assistant Commissioner’s order under 
section 31. The judgment however does not purport 
to proceed on either of these considerations. 

As a Bench of two Judges we are bound by the 
decision of the Special Bench in S.P.K.A.A.M. 
Chettyar’s case and it would be our duty to require 
the Commissioner to state the case and refer it, if 
we were satisfied that the assessment under section 


23 (4) was entirely arbitrary. But in this: case there’ 


are at present no materials before us on which we 
can come to. such a finding. We have not been 


supplied with a copy of the Income-tax Officer’s 
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assessment order, and the orders of the Income-tax , 


Officer under section 27, of the Assistant Commis-. 


sioner under section 31, and of the Commissioner 


under section 66 (2) do not disclose any grounds ~ 


for the» assessment at Rs. 1,46,315. We could of 
course allow time for the production of the Income- 
tax: Officer’s assessment order, but this, as well as 
an order for reference under section 66 (3), would 
clearly be unnecessary if it should be held that the fact 
that the assessment under section 23 (4) was entirely 
‘arbitrary would not raise a question of law such as would 
warrant an- order for reference undet section 66 (3). 
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In these circumstances it seems undesirable that 
we should proceed ‘further with this case until. the 
important question of law arising in it has been 
considered by a Bench which will be able, if neces- 
sary, to reconsider the ruling of this Court in 
S.P.K.A.d.M. Chetiyar’s case, and for this reason I 
would refer for the decision of such Full Bench as 
the Chief Justice may direct the question whether 
the fact that an assessment under section 23 (4) of 
the Income-tax Act was entirely arbitrary involves a 
question of law which arises out of the Assistant 


Commissioner’s order passed in an appeal under the 


provisions of section 30 (1) relating to appéals 
against the refusal of the Income-tax Officer to make 
a fresh assessment under section 27, or which the 
High Court is entitled to regard as ground for an. 
order under section 66 (3) requiring the Commissioner 


‘to state the case and to refer it.’ 


A. Eggar (Government Advocate) for the Crown, 
Section 22 of the Income-tax Act deals with notices, 
that the Income-tax (Officer issues. Section 23 is the. 
operative section for making assessments. If the’ 
assessee fails to comply with the terms of a notice, 
the Income-tax Officer shall make the assessment to 
the best of his judgment. 


[Pace, C.J. What discretion has he > A Judge i is. 


vested with’a discretion where on certain facts being 


proved or admitted he may or may not pass a parti- 


cular order as he thinks fit. The Income-tax Officer 


in cases within section 23 (4) must make the assessment 
and has no discretion in the matter. Ex hypothesi 
he has not the materials for making an accurate assess-_ 
ment and, therefore, he has to make’an assessment as" 
best he can. But that does not mean that he is exercis- 
ing a judicial discretion as stated. in some of the cases. ad 
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It is left to .the officer to do equity. He 
must make the assessment, but what it is to be 
is in his discretion. Usually the Income-tax Officer 
has some materials to go upon. It is guess work, 
and it may be a good guess, or a bad guess. 

There is no appeal except as provided in the Act. 
Section 30 deals with the right of appeal. It is 
expressly provided that there is no appeal against 
the assessment itself when made under section 
23 (4). Section 33 deals with review by the 
Commissioner, but there is no appeal against 
an order made on review. Section 66 gives 
jurisdiction to the High Court: It is very strict in 
_its operation. Sub-section (2) states what matters can 
be referred to the High Court. An assessment under 
section 23 (4) cannot be brought before the High 
Court under Section 66. See Trustees Corporation, Lid. 
v. Commissioner of Income-tax, Bombay (1).and Duni 
Chand v. Commissioner of Income-tax (2). 


~-. Leach for the assessee. The Income-tax Officer 
should give his reasons and grounds for his assess- 
ment under section 23 (4). If he does not there would 
be no materials before a higher tribunal upon which 
it could determine whether the assessment was rightly 
made or not. A subject has a right to be heard as 
to the legality of an assessment : Cooper v. The Wands- 
worth Board of Works (3). Anassessment must be made 
in accordance with reason and justice. S.P.K.A.A.M. 
Firm v. Commissioner of I ncome-tax (4). “It is impos- 
‘sible to say whether the assessment was purely arbitrary, 
or to the best of the Income-tax Officer’s judgment. 


an "Pace, CJ.—In this. case, on an application being 
made to the High Court by an assessee for an order 


(1} (1930) ILL,R. 54 Bom. 437 at p. 455. (3) 14-C.B. (N-S.) at p. 187. 
(2) (1929) I.L.R. 10 Lah. 596. (4) (1929) LL.R. 7 Ran. 669, at p. 673. 
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requiring the Commissioner of Income-tax, Burma, 
to state a case under section 66 (3) of the Indian 
Income-tax Act (XI of 1920), Heald and Mya Bu, J], 
referred the following questions to the Full Bench 
for determination :— 

“Whether the fact that an assessment under section 23 (4) of 
the Income-tax Act was entirely arbitrary involves a question of 
law which arises out of the Assistant Commissioner’s order passed 
in an appeal under the provisions of section 30 (i) relating to 
appeals against the refusal of the Inconie-tax Officer to make a 
fresh assessment under section 27, or which’ the High Court is 
entitled to regard as ground for an order under section 66 (3).’’. 

In order to appreciate the problem that we are 
invited to solve it is necessary to consider the provi-) 
sions ‘pursuant to which estimated assessments are 


required to be made under the Income-tax Act. 


The material sections are :— 

S. 23 (4). “If the principal officer of any company or any 
other person fails to make a return under sub-section (1) or sub- 
section: (2) of section 22; as the case may be, or fails to comply 
with all the terms of a notice issued under sub-section (4) of the 
same section or, having made a return, fails to. comply with all the 
terms of a notice issued under sub-section (2) of this section, the 
Income-tax Officer shall make the assessment to the best of his 
judgment and, in the case. of a registered os may cancel its 
registration : 

Provided that the registration of a firm shall not be Pe 
until fourteen days have elapsed from the issue of a notice by the 


_Income-tax Officer to the firm intimating his intention. to cancel its 


registration ” 

39.27, “Where an assessée or, in the case of a company, the 
principal officer thereof, within ore month from the sevice of a 
notice of demand issued as hereinafter provided, satishes the 
Income-iax Officer that he was prevented by sufficient cause from. 
making the return required by section 22, or that he did not. 
receive the notice issued under sub-section (4) of section: 22, or 
sub-section (2) of section 23, or that he had not a reasonable. 
opportunity to comply, or was prevented by sufficient cause from 


‘complying,® with. the terms of the last mentioned notices, the 
Income-tax Officer shall cancel the assessment and proceed. to. 
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make a fresh assessment in accordance with the provisions of 
section 23” , 
S. 30 (1). } Any assessee objecting to the amount or rate at 
_ Which he is assessed under section 23 or section 27 or denying his 
liability to be assessed under this Act, or objecting to arefusal of an 
Income-tax Officer to make a fresh assessment under section 27, 
or to any order against him under sub-section (2) of section 25 or 
section 25a or section 28, made by an Income-tax Officer, may 
appeal to the Assistant Commissioner against the assessment or 
against such refusal or order : 
Provided that no appeal shall tei in respect of an assessment 
made under sub-section (4) of section 23, or under that sub-section 
read with section 27”. 


- §. 31 (3).. “In disposing of an appeal the Assistant Commis- 
sioner may, in the case of an order of assessment, 
(a) confirm, reduce, enhance or annul the assessmént, or 


(b) set aside the assessment and direct the Income-tax 
Officer to.make a fresh assessment after making such. 
further inquiry as the Income-tax Officer thinks fit or 
the Assistant Commissioner may direct, and the Income- 
-tax Officer shall thereupon proceed to make such fr esh 
assessment, 


or, in the case of -an order refusing to make a fresh. 
assessment under section 27, 


(c) confirm such order, or cancel itand direct the Income-tax- 
Officer to make a fresh assessinent ; 


or, in the case of an order under sub- section (2) of section 
25 or section ‘28,— - 

(d) confirm, cancel or vary such order : 

‘Provided that the Assistant Commissioner shall not enhance 
an assessment unless the appellant has had a reasonable oppor- 
‘tunity of showing cause against such enhancement ”’. - 

S. 33 (1). “ The Commissioner may of his own motion «call 
for the record of any proceeding under this Act which has been 
taken by ay authority subordinate to him) or by himself when 
exercising the power of an Assistant Contimissioner under sub- 
section (4) of section 5. 


(2) On .receipt of the record ihe Commissioner may make, 


such inquiry or cause such inquiry to be made and, subject to the 
provisions of this Act, may pass such orders thereon as he thinks fit. 

Provided that he shall not pass any order prejudicial to an 
assessée without hearing him or giving him a Beast panic GPpOt- 
tunity of being heard ”. 
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Now, the questions that arise in the course_of 
assessments to income-tax are mainly,—indeed, almost 
wholly,—questions of fact; and the policy of the 
Legislature, both in India and in England, has been” 
that questions of fact concerning the profits and 
gains that a person has derived from his property or 
his business can more readily and effectively be 
determined by laymen conversant with the circum: 
stances in which the assessee “lives and moves and 
has his being” than in proceedings in a Court of 
law.-In England the persons entrusted with the - 
duty of making assessments to income-tax, generally 
speaking, are non-official laymen appointed as Com- 
missidners in that behalf for divisions and areas in 
respect of which. they have special knowledge of the 
local .conditions (8: and 9 Geo. 5 C. 40 ss. 58, 61, 


65, 67 to 70). The decision of the Commissioners - 


on questions of fact is conclusive if there is any. 
evidence upon which it could be based; but in . 
respect of every assessment an appeal lies to. the 
High Court by way of case stated if it is alleged | 
that the determination of the Commissioners. is 
“erroneous in point of law”. (s. 149: Farmer v. 
Cotton’s Trustees, 1915, A.C., 922); even in cases in 
which by reason of default on the part of the assessee « 
an estimated assessment has been made (ss. 112, 121, 
122, 136: Macpherson v. Moore, 6 Tax Cases 107).’ 
In India, as in England, the persons upon whom is 
cast the duty of making assessments to ineome-tax . 
are laymen; but, whereasiin England. such persons . 
normally are non-officials, in India the income-tax. 
authorities are, or consist of, Government. officials. 
(s. 5) and the only remedy open to an assessee who. 
is aggrieved by an assessment made upon him is to- 
seek redress, by way of appeal or review as the case. 
may be, from one official of the. Income-tax 
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Department of Government to another. It cannot 
be doubted, I apprehend, that the English system, if 
feasible, is far more satisfactory, and would be regarded 
by the general public as a more equitable method of 
assessment than that obtaining in this country. But 
whether it would be practicable or expedient in India 
or in Burma to substitute for officials a body of non- 
official laymen as the taxing authority is a matter of 
policy with which the Courts are not concerned, and 
in respect of which I am not in a position to express 
an opinion although the creation of a Board of 
Referees in 1930 (see sec. 33A of the Act of 1922) 
is not without significance in this connection. There 
can be no doubt, - however, _that the fact that the 
Income-tax Department in India and Burma is “a 


judge in its own cause” has at times and among’ 
J g§ 


certain sections of the general public caused uneasiness, 
and anxiety is felt lest the possession of such 
autocratic powers: by officials’ of a Government 
Department may sometimes result in injustice or hard- 
ship being done to those upon whom assessments are 
made. I do not suggest that hard or unconscionable 
assessments have in fact been made, or that there is 


any reason to suppose that the Income-tax authorities - 


in Burma do not perform their duty with fairness 
and to the best of their ability ; but the existence of 
the disquiet.in the mind of the public to which’ I 
have referred has led to one result that is material 
for the purpose in hand, namely, that the High Court, 
at least so it appears to me, if I may say. so with all 
respect, has endeavoured to secure’ the power of 
controlling the action of Income-tax officials in making 
assessments by placing a construction on the provi- 
sions of the Income-tax Act for which no warrant can’ 
be found in the language in. which its terms are 
couched. - as ze 
: 20 
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It is the function of a Court, however, merely to 
administer the law as it is, and not to attempt by 
judicial decisions to ascarid what the Court may 
rightly or wrongly deem to be faulty legislation. . 

Now, I am not satisfied as to the meaning that 
the learned Judges intended the word “arbitrary ” to 
bear in’ the question propounded. If the word is 
taken to mean that the Income-tax Officer, regardless 
of information in his possession, deliberately, recklessly 
or fraudulently has made an assessment under section 
23 (4) which he knows that he was not justified in 
making, in such circumstances and assuming that the 
assessee has failed to obtain redress as provided in 
the Act, I should, not be prepared to hold, as at 
present advised, apart altogether from the provisions 
of the Income-tax Act, that this Court does not 
possess jurisdiction in virtue of its inherent prerogative 
powers to order the Income-tax Officer to do his 
duty. ‘In Dyson v. Attorney-General (1) Farwell, 
L.J., observed that ‘‘the Courts are the only defence 
of the liberty of the subject against departmental 
aggression,’ and, as the same learned Lord Justice 


‘pointed out i in Rex v. Board of Education (2): “The 


point is of very great. importance in these latter days, 
when so many Acts of Parliament refer questions of 
great public importance to some Government depart- 
ment. Such department when so entrusted becomes 
a tribunal charged with the performance of a public. 
duty, and as such amenable to the jurisdiction of the. 
High Court, within the limits now well established. - 
bylaw . . . .” “Suth tribunal is not an autocrat 
free to act as it pleases, but is an inferior tribunal: 
subject to the jurisdiction which the Court of King’s. 
Bench for centuries,.and the High Court since the. 
Judicature Acts, has exercised over such. tribunals.” 

(i) (1914) 1 KB. at p. 424, (2). (1910) 2 KB, at p78, 
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But I do not apprehend that the learned Judges 
intended the word “arbitrary” to bear this 
meaning in ¢he question set out in the order of 
reference. It appears to me that their Lordships 
when using the word “arbitrary” in this connection 
intended the word to mean that the assessment “ did 
not purport to be founded on any materials or reasons 
beyond the Income-tax Officer's private opinion ” 
see. per Heald, J., in S.P.K.A.A.M. Chettyar Firm v. 
The Commissioner of Income-tax (1). If that is the 
‘meaning to be attributed to the word “arbitrary” in 
the order.of reference IF am clearly of opinion that 
the answer to the questions propounded should be in 
the negative. .Ex hypothesi an assessment under 
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‘section 23 (4) must be made- upon inadequate 


materials. It is a mere estimate, and if it is made 
by the Income-tax Officer bona fide and “to the 
‘best of his judgment” (which only means “as best 
he can in the circumstances’’), the assessee who has 
“not chosen to state an account so that the amount 


of profits may be strictly determined, cannot com- 


plain if a random assessment is made” upon him 
by the Crown; see per the Lord President in 


Macpherson v. ‘Moore (2). The assessment hecessarily 


must be in this sense, at any rate to. some extent, an 
arbitrary .one. In S.P.K.A.A.M. Chettyar Firm v. 


The Commissioner of Income-tax it was further held 


that the assessment “must also be reasonable, and 
the materials or reasons on which it is founded must 


be so stated that the Commissioner may be in a posi-: 


tion to ascertain whether or not ‘it is reasonable,” 


Why, if the assessment under section 23 (4) is a mere 
estimate made without materials upon which an accurate: 
assessment can be based ?. ‘Suppose the-assessee has 





* (@) (1929) LR 7 Ran. 669 at p. 674... (ah 6 Tax Casesttp: 115 
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refused to furnish any statement, or to produce any 
materials upon which an assessment can be made, is. 
he for that reason to escape assessment altogether ? 
Certainly not. I respectfully agree with the observa- 
tions of Lord Mackenzie that “with regard to the 
practical difficulty of finding out the amount of 
profits upon which the assessment is to be laid, I 
can only say this, that it is not necessary to arrive at 
any satisfactory conclusion upon that matter, because 
it is not a matter with which the Court is concerned. 
If the Act of Parliament says the amount of profits is. 
to be ascertained, ascertained they must .be whether 
that can be done in a satisfactory method or not.’” 
The ‘estimated assessment is a mere guess. Who is. 
to determine whether the guess is a reasonable one 
or not? Under section 23 (4) the Income-tax Officer 
is the persona designata to make the’ assessment, and 
from an assessment so made no appeal lies. Ifan 
assessment under section 23 (4) is made by the 
Income-tax Officer mala fide, and is “arbitrary” in 
the sense that I first indicated, it cannot be doubted, 
I imagine, that the Commissioner would exercise the 
power of review with which he is entrusted. under: 
section 33. But, in my opinion, an assessment made 
by the Income-tax Officer under section 23 (4), 
unless it is cancelled under section 27, or set aside 
under section 31 or section 33, is tiade final and 
conclusive under the provisions of the Act. 

I must now refer once more to the decision of the: 
Special Bench ° in S.P.K. A.A.M. Chettyar Firm vy. 
The Commissioner of Income-tax (1) in which it was held, 
by this Court (1) that the Income-tax Officer in: making” 
an asssessment under section 23 (4) must exercise’ a 
“judicial discretion” and, therefore, the ~ question 


-whether he had. exercised his discretion in a: judiciab 


“(1) (1929) LL.R, 7 Ratic 669. 
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manner or not was a question of law; and (2) that 
‘such a question of law would or could arise out of an 


order of the ‘Assistant Commissioner unaer section 31 if 
dismissing an appeal against the refusal of the Income- 


tax Officer to cancel an assessment under section 27. 
Their Lordships prayed in aid of their decision the 
following passage from the judgment of the Special 
Bench in Commissioner of Income-tax v. A.R.A.N. 
Chettyar Firm and V.D.M.R.M. Chettyar Firm (1). 


“ Though the Income-tax authorities have in my judg-. 


ment rightly assessed the firm under section 23. (4) 
of the Indian Income-tax Act, the question at issue 
‘was whether they had rightly done so, and the Com- 
missioner was justified in referring that objection to 
this Court for a ruling. It would not be in the 
interest of justice to put such a construction on the 
proviso to section 30 (1) as to prevent this Court 


from enquiring into-the case submitted whether the 


-Income-tax authorities had acted legally in aSIESSIDE 
under section 23 (4).” 


In my opinion, however, with all due respect fo. 


the learned Judges who decided that case, the decision 
in S.P.K.A.A.M, Chettyar Firm v.. The Commissioner of 
Income-tax cannot be supported on either pointe 


How it can be supposed that an-Income-tax Officer © 


when making an assessment under section 23 (4), is 


exercising a “discretion ” similar to that exercisable 


-by the licensing Justices to which the memorable 
-observatiéns by Lord Halsbury in Sharp v. Wakefield 
(2) were applied I confess that I find it: difficult 


-to_ understand. When it is said that a tribunal is: 


‘invested with a “judicial discretion” what is meant 
is that in certain proved or admitted circumstances it 
cas been given the power to act or not to act in a 





: ‘Q) (1928) I.L.R. 6 Ran. at p. 22. (2) (1891) A.C. at p. 179, . 
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particular way. Such a discretion, no doubt, must: 
Inve be exercised within the limit to which an honest man 

ABDUL BaRi 

CoownauRy, competent to the discharge of his office ought to: 
Comms- confine himself: Wilsom v. Kastall (1). Soin Reg. v.. 

ic Boteler (2) where Justices thought proper not to 
Burma. enforce the law because they: considered that the 


pacs,cy. Act in question was unjust in principle, the Court: 
of Queen’s Bench compelled them by a peremptory 
order to do the act which nevertheless the statute had. 
said was in their discr. tion to do or leave undone” 
(per Lord Halsbury, ibid,;*page 179). In like manner 
the Court has a discretion with respect to the pay- 
ment of costs, and as to whether,a receiver should. 
or should not be appointed, or an injunction granted.. 
It is unnecessary to multiply instances in which the: 
Court is regarded as invested with a “ discretion’” 
which it must exercisé judicially.. For the. purposes. 
of this ‘case it is important to bear in mind that in: 
every case in which a tribunal is bound to exercise 

‘judicial discretion”’ power has been confided to- 

the tribunal to act or refrain from acting in a. 
particular’ way. in . certain’ proved or admitted. 
circumstances, 
» _ Has the Income- tax Officer any such “ festa” 
when making an’ assessment under section 23 ae 
In my opinion, none at all. 

Tf the assessee has failed to ‘comply. with the 
provisions of the Act, and thus ‘has brought himself’ 
within the ambit of section 23 (4), the Income-tax. 
Officer “shall make the assessment.” He has no dis-. 
cretion in the. matter. Whether or not the default: 
of the assessee is such that the provisions of. section: 
23 (4) are brought inte play is aquestion of fact and. 
not of law, and if. on. the facts - the case is within. 





(1) 4 ER abp. 57 BSL. MLE 101. 
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the section 23 (4), the Income-tax Officer is bound 
to make the assessment as best he can. Under the 
proviso to section 30 (1) “no appeal shall lie in 
respect of an. assessment made under sub-section (4) 
of section 23 or under that sub-section read with 
section 27 ;” and, in my opinion, on a reference under 
section 66 to hold that “it would not be in the 
interest of justice to put such a construction on the 
proviso to section 30 (1)as to prevent this Court 
from enquiring into the case submitted whether the 
Income-tax authorities had acted legally in assessing 
under section 23 (4)” is to run counter to the express 
terms of the proviso to section 30 (1), and is quite 


unwarrantable if it purports to be a statement of the. 


law : Duni Chand v. The Commissioner of Income-tax (1). 
Again, with all deference, I fail to understand how 
it can reasonably be held or contended that such 
an alleged question of law as that which I have 
ventured to criticize arises or can arise out of an 
order of. the Assistant Commissioner under section 31 
dismissing an appeal from the refusal of the Income- 


tax Officer to cancel an assessment under section 27:. 


Under section 27 the issue is one essentially of fact, 
namely, whether the assessee ‘‘ was prevented _by 
‘sufficient cause from making the return required by 
section 22, or that he did not receive the notice 
issued under sub-section (4) of section 22, or sub- 


section. (2) of section 23, or that he had not a 


reasonable opportunity to comply or was prevented 
by sufficient cause from complying with the terms 


of :the last mentioned notices.” If he satisfies the. 
Income-tax Officer that he was not in default the” 


Income-tax Officer “ shall cancel the assessment.” In an 


appeal under section 30 (1) against the refusal of ‘the. 


Income-tax Officer to make afresh assessment under 
(1) (1929):LL.R, 20 Gab, 806, 
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section 27 the only question that arises is the same 
question of fact as that which fell to be determined by 
the Income-tax Officer under section 27, and in such 
an appeal it is immaterial whether the assessment made 
under section 23 (4) was valid or not: A.K.R.P.L.A. 
Chettyar Firm v. The Commissioner of Income-tax (1) 
The only question of law that could arise is whether 
there were any materials upon which the Income-tax 
Officer or the Assistant Commissioner could find that 
there was no sufficient cause excusing the assessee 
from complying with the requirements of the law, as 
prescribed in section 27. In Commissioner of Income- 
tax. v. A.K.R.P.L.A. Chettyar Firm (2), the Court 
held that in that case the sole question of law that 


could arise was :— . 


“Was there any evidence upon which the Assistant Commis- 
sioner could find that there was no sufficient cause preventing -the 
assesseé from producing the Shan States account on the 20th - 
November 1919 ?” ; 

In the circumstances of that case I think that what 
was there held to be the sole question of law that could 
arise was correctly stated, but I wish to add that, of 
course, in a proceeding under section 27 the onus lies 
upon the assessee, and if the assessee fails to produce 
any evidence in support of his application that the 
assessment made under section 23 (4) should be 
cancelled, that in itself would provide material upon © 
which the Income-tax Officer would be justified in 
‘basing a refusal to cancel;the assessment that had been 
made under section 23 (4), On the other.hand, if the | 
assessee adduced evidence in support of his application . 
under section 27 the weight to be attached to that 
evidence is a matter for the Income-tax. Officer. to 
determine. — 





“(ty (1931) LLL. 9 Ran. 25 af p. 27... (2)'(1931) LL.R.9 Ran, 21 at p. 24 
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In P.K.N.P.R. Cheityar Firm v. The Commissioner of 

~ Income-tax (1) and in Commissioner of Income-tax 
v. P.K.N.P.R. Chettyar Firm (2), in which the learned 

Judges followed and applied the law as laid down in 

S.P.K.A.A.M. Chettyar Firm v. Comunissioner of Income- 
tax (3) it was held that “the Income-tax Officer 

under section 27 has a discretion. This discretion 

consists of a power to decide whether the.cause shown 

is or is not sufficient” [per Ormiston, J., in Commissioner 

of Income-tax v.-P.K.N.P.R. Chettyar Firm (4)] and, 

therefore, the Court held that the question whether the 

Income-tax Officer exercised his discretion under 
section 27 judicially was a question of law that arose 

out of the order of the Assistant Commissioner on 

appeal from the’ refusal of the Income-tax Officer 

to cancel the assessment under - section 27. In 

' P.K.N.P.R. Chettyar Firmv. The Commissioner of Income- 
tax (1) the learned Judges, in support of the view that they 
expressed, referred to section 5 of the Limitation Act, 

and Order 9, Rule 9, and Order 41, Rule 19, of the 


Code. of Civil Procedure. But in section 5 of the 


‘Limitation Act a discretion is expressly confided to the 
Court to grant or refrain from granting an extension of 
time, and under the Code itself a right of appeal is 
provided in respect of orders rejecting an application 
made under Order 41, Rule 19, or Order 9, Rule 9. 
Under section 27, however, the Income-tax Officer 
has to determine whether the assessee was prevented 
“by sufficient cause from complying with the require- 
‘ments-of the law as set out in section 27. That ‘is 
-esséntially a question of fact, and not of law. If the 
assessee satisfies the Income-tax Officer that in the 
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“. (1) (1930) LER. 8 Ran, 203. (3) (1929) LLL.R. 7 Ran. 669. 
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—— 


inre  Ineome-tax Officer “shall” cancel the . assessment.’ 
ABDUL Bari ( > 


Cuowpaury He has no option or discretion in the inatter. For: 
Comus. these reasons, in my opinion, the law on this subject 
SIONER OF i i iSsg, 4 aif 4 

ce enunciated in Commissioner of Income-tax v. A.R.A.N. 


Burma. Chettyar Firm and V.D.M.R.M. Chettyar Firm (1); 
pace, cy. S-P.K.A.A.M. Chettyar Firm v. The Commissioner of 
Income-tax (2); P.K.N.P.R. Chettyar Firm v. The. 
Commissioner of Income-tax (3) ; The Commissioner of 
Income-tax v. P.K.N.P.R. Chetityar Firm (4) was in- 
correctly laid down, and these cases pro tanto must be. 
regarded as overruled. Under section 66 (2) the assessee - 
as therein provided may require the Commissioner of 
Income-tax inter alia “to refer to the High Court. any 
question of law arising out of an order of the Assistant 
Commissioner under section 31,” and if the Commis- 
sioner refuses to state a case on the ground that no- 
question of law arises under section 66 (3) on the 
assessee’s application the High Court “may require 
the Commissioner to state the case and to tefer . it.’” 
Inasmuch as the question whether ‘an assessment: 
made by the Income-tax Officer under section 23 (4): 
is. valid or not is not a question of law that arises. 
or. can arise out of an order of the Assistant 
Commissioner passed under section 31, it follows: 
that such a question cannot be made the ground for: 
an order by the High Court under section 66 (3) requir-- 
ing the Commissioner to state a case. For the reasons. 
that I have stated I am ‘of opinion that the answer 
to each of the questions pfopounded is in the negative... 


_ Das, J.—I agree. 
MAUNG Ba, J.—I agree. 
Mya Bu, J.—l agree. 


(1) (1928) 6 Rane2t, (3) (1930) 8.Ran. 203, 
_”(2).(1929).7 Ran. 669.- (4) (1930) 8.Ran, 209, 
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DUNKLEY, J.—I agree with my Lord the Chief 
Justice. A judicial discretion premises that the Officer, 
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judgment, to do or not to do a certain act, and in this 
sense the Income-tax Officer has no discretion under 
sub-section (4) of section 23 of the Income-tax Act. 
The sub-section places upon him the positive duty of 
making an assessment; he has no authority, in his 
discretion, to make or to refuse to make an assessment. 
The assessment made under this sub-section is neces- 
sarily arbitrary because it is based on incomplete 
materials. But to say that because the Income-tax 


Officer has to make the assessment ‘‘to the best of his . 


judgment” a question of law is raised as to whether he 
had any materials on which to base his judgment is 
equivalent to saying that every ex-parte ordet involves 
a similar question of law. The expression ‘to the best 
of his judgment” means nothing more than “as best 
he can”. It has to be borne in mind that sub-section 


U. 
CommIs- 
SIONER OF 
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(4) of section 23 is a penal clause, in the sense that if _ 


the assessee had complied with the legitimate require- 
ments of the Income-tax authorities, he would not 
have been liable to this. mode of assessment, and 


therefore it does not lie in his mouth to sia 


that it is arbitrary. 


An assessment under section 23 (4) cannot be 


brought before the High Court under the provisions 
of section 66 (3) of the Income-tax.Act. It is clear 
from the‘wording-of that sub-section that the High 
Court can only require the Commissioner of Income- 
tax to state a case which he might: have stated under 
‘sub-section (2) of section 66. The words “ if it is 
not satisfied as to the correctness of the Commissioner’s 
‘decision’ occurring in sub-section (3), plainly refer 
to the Commissioner’ s decision under sub-section (2), 
and therefore the High ‘Court can ‘only require the 
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Commissioner to refer a question of law which he has 
already been required by the assessee to refer, by an 
application under sub-section (2), and Which he has 
refused to refer. Hence, the only matters, which can _ 
possibly be brought before the High Court, under 
section 66, sub-sections (2) or (3), are matters arising 
out of an appellate order of the Assistant Commis- 
sioner, passed under section 31 (3), or an appellate: 
order of the Commissioner, passed under section 32 (3).: 

The proviso to section 30, sub-section (1), prohi- 
bits in terms an appeal against an assessment made 
under section 23 (4), but an appeal is allowed against. 
an order of the Income-tax Officer, passed under 
section 27, refusing to cancel an assessment made 
under section 23 (4) and to make a fresh assessment. - 
Therefore the only question arising in connection 
with an assessment under section 23 (4) which can 
come before the Assistant Commissioner on appeal, is. 
whether the Income-tax Officer was justified in refusing 


‘to cancel that assessment. 


It follows that a question arising from i Sn 
assessment under section 23 (4) cannot .be: brought 
before the High Court under the provisions of section 
66, sub-sections (2) or (3), under any circumstances, 
The only question in any way connected with such an 
assessment which could be raised before the High 
Court would be a question of law arising out of the 
Income-tax Officer’s order under section 27, refusing 
to cancel the assessment under section 23 (4) and to 


make a fresh assessment. Under the provisions - of 
‘section 27, that, order must be based on a finding 
that the assessee was not prevented by sufficient cause. 
from making the return required’ by section 22, or 


complying with the terms of the notice or notices 


issued under. section 22 (4) or section 23 (2),as the case 
smay. be, and. the only question: of. Jaw, which could 


Vou. IX] RANGOON SERIES. 
possibly arise out of such a finding is whether there 


were any materials on which the Income-tax Officer 
could base his finding. 
: 
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Civil Procedure Code (Act V of 1908), S.47—Question relating to execution, dis- 
charge or satisfaction of decree between parties to suit—Same question 
betwecn one party and stranger to suit—Subsequent suit retaling to such 
question—Ignorance of rights through fraud. - 

Section 47 of the Civil Procedure Code debars a party or the representative of 

a party to a suit from raising otherwise than in the execution proceedings any 

question of the class described in the section, which arises between himself and 

the other party to the suit, and he cannot raise it either as plaintiff or as defendant 
in any separate suit between himself and either the opposite party to the first 
suit or a._person who has derived a title to the property in question from the sale 
jn execution, ¢.g., against the auction-purchaser, whether a sips to the decree 
or not. . 


Per Pace, C.J.—A party or his representative is not precluded from 
challenging in a subsequent suit or proceedings the validity of a sale in execution 
proceeding of which he knew nothing, and of which he was keptin ignorance by 
the fraud of the decree-holder. 


Basti Rant v. Fattu, U.L.R.8 All. 146 ; Beni Madhab v. Rai Charan, I.L.R. 56 
Cal. 467 ; Dulla v. Shib Lall, 1.L.R. 39 All. 47 ; Durga Charan v. Kali Prasanna, 
LL.R..26-Cal. 727 ; Dwarkanath v. Tarini, 1.L.R. 34 Cal. 199; Ganapathy v, 
KrishnamacKariar, 45 1.4.54; Gokul Singh v: Kisan Singh, 1.L.R- 34 Bom. . 
‘546 ; Jagneswur v. Kailash, 28 C.- Ww. N. 821.; Lakshan Chandra v. Ramdas, 33 
_C.W\N. 795 ; Mokan Singh Vi: Panchanan, I. LR. 53 Cal. 837 ; Prosunno Kumar 
v. Kali Das, 19 1.A. 166; V. T Arunachellam opel. v. Miss San Ngwe, I.LR. z 
“Ran. 168 referred to. 

Ramabhadra Naidu Vv. Kadirivasami, 48 IL AL ioe 


i 
ris Civil Reference No.5 of 1931 arising out of Civil Second Appeal No. 466. 
of 1930: 


1931 
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babs Carr, J., made the following order of reference for 
u Tow decision by a Full Bench:— 
= “ Stripped of non-essentials the facts,of this case 


Maun SEIN are as follows. Ko Thaw is the husband of Ma Kale 
Ma, deceased, and the second defendant-respondent 
is her daughter by a prior marriage. 

In suit No. 17 of 1928 of the Subdivisional Court 
of Kyauktan a Chettyar firm obtained a decree against 
Ko Thaw as the legal representative of Ma Kale Ma 
and against him personally. In Civil Execution No. 
98 of 1928 of the same Court a holding of paddy 
land measuring 70°01 acres was attached. In Civil 
Miscellaneous No. 13 of 1929 of the same Court 
Ma Ngwe Myaing and her brother: Mg. Soe Win 
applied for removal of the attachment, claiming to 
be owners .of the land in their own right and- not 
as heirs of their mother Ma Kale Ma, They obtained, 
on the 27th May 1929, an order removing the attach-- 
ment on a one half interest in the land, which was 
found to belong to them. 

But.in four other suits in the Dickie: Court ‘of 
Hanthawaddy different creditors had obtained decrees 
against Ko Thaw and Mg. Soe Win both personally and 
as legal representatives of Ma Kale - Ma, and against 
Ma Ngwe Myaing as legal representative of M& Kale 
Ma. In proceedings in execution of each of these 
decrees the same land was attached. No objection 
was taken by. Ma Ngwe Myaing to any of these 
attachments and the land: was brought to sale by the 
District Court under these decrees on the"ist June 
1929, and was bought by the present plaintiff-appel-. 
lant, U Tun Hlaing, a stranger to the. suit, for 
Rs. 10,450. Symbolical possession was given to him 
and he found the first defendant in possession as: 
a fenant. The first» defendant refusing to attorn~ to. 
him as his tenant U Tun Hlaing filed’ this suit” 
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against him for. damages for use and occupation. 
The first defendant pleaded that he had signed a 
tenancy agreement in favour of Maung So Win and 
Ma Ngwe Myaing ; he was quite willing to pay the 
rent to whoever was entitled to it, but did not wish 
to have to pay twice over. Onthis Maung Soe Win and 
Ma Ngwe Myaing were joined as defendants in the 
suit. Maung Soe Win disclaimed interest and took no 
further part in the suit. (The fact that the decrees 
in the District Court were against him personally 
‘suffices to account for this.) Ma Ngwe Myaing, how- 
ever, claimed to be the owner of a one-fourth interest 
in the land in her own right and not as heir of her 
. mother, Ma Kale Ma. Both Courts below have found 
her claim established and consequently have given the 
plaintiff a decree only for three-fourths of the amount 
claimed by him, and against this he appeals. The 
respondents have not appeared. — 


An important’ and difficult question of law arises 


in the appeal. It is I think settled law that a per- 


son who is impleaded in a suit as a legal repre-_ 
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sentative of a deceased person isa party to the suit 


within the meaning of section 47 of the Code of 


Civil Procedure. In this Court this has been decided in 
V. T. Arunachellam Chetty v. Maung San Ngwe (1). Ma 
Ngwe Myaing if she had any.claim to the attached 
property in her own right ought to have raised that 
claim in the executing Court by way of an objection 
to the. attachment and: sale. She did not do 
this in respect of the four attachments in the District 
Court, but toot by and. allowed the sale to 
proceed. 


The question is neater ‘in These circumstances. 


she can be allowed to sét up. that ‘claim in defence 
in the present suit. i 


“(L) (1924) LR. 2 Ran. 168. 
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U Tun Hlaing being a stranger to the previous 
suits and to the execution proceedings he cannot, in 
my opinion, be held to. be a party to those suits 
within the meaning of section 47 of the Code of Civil 
Procedure. Their Lordships of the Privy Council, 
in Prosunno Kumar Sanyal v. Kali Das Sanyal (1), 
expressed approval of the decisions in Sakharam | 
Govind Kale v. Damodar Akharam Gujar (2) and 
Kuriyali v. Mayan (3) and said: “It is of the utmost 
importance that all objections to execution sales. 
should be disposed of as cheaply and as speedily 
as possible. Their Lordships are glad to find that 
the Courts in India have not placed any narrow . 
construction on the language of section 244 (now 47) 
and that when a question has arisen. as to the execu_ 
tion, discharge or satisfaction of a decree between. 
the parties to the suit in which the decree. was. 
passed, the fact that the purchaser, who is no party. 
to the suit, is interested in the result has never been’ 
held to be a bar to the application of. the section.’” 
This dictum was again approved by the Board in. 
Ganapathy Mudaliar v. Krishnamachariar (4). 

But an examination of these cases shows that in 
the first three the decree-holder was party to the suit, 
while in the fourth he was also the auction-purchaser. 
In the present suit none of the decree-holders in 


the earlier suits are parties, and there is thus! a 


considerable difference, sufficiént to make. these 
decisions. not directly applicable. 

The fact . remains, however, that the* quesiton 
whether the property in “suit was liable to. sale: in 
execution of the decrees was clearly a question. within. 
the scope of section 47 and was also a. question 
erreurs miatiifiettihntnneamttom 

(1) (1895) 19 LA. 166, *. (3) (1884) LLR. 7 Mad, 255. 


(2) (1885) LL.R. 9 Bom, 468 (4) (1918) 45 LA, 54; LER: 41 
ee : cS i "Mad, 403. 
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between the parties to the suits in which those decrees 
"were passed and ought therefore under that section 
to have been ,decided by the executing Court, but 
was not raised in that Court by Ma Ngwe Myaing. 
In Basti Ram v. Fattu (1) a Full Bench of 
five Judges of the Allahabad High Court held 
that :-— 

“The provisions of section 244 (c) of the Civil Procedure 
Code prohibit not only a suit between parties and their repre- 
sentatives, but also a suit by a party or his representatives 
against a purchaser at a sale in execution of the decree, the 
object of which is to determine a question which properly 
arises between the parties or their representatives, and relates 
to the execution, discharge or satisfaction of the decree.” 

In. that case the auction-purchaser was.also the 
decree-holder,: and the judgment-debtor had raised 
his objection to the sale of the property in the 


executing Court, which decided it” against — him. 
He then sued to recover: possession of the property, | 


The learned Judges said (p. 148) :—“ If the question 


be of this nature it is one which by section. 244. 


must be ‘determined by order of the Court 
executing the decree and not by _ separate suit ; 


and it is immaterial whether the party did or did 


not raise it’prior to the auction-sale at the time 


of execution. If he did not he lost the’ remedy 


which the Legislature has provided.” 


I should note, however, that some _ of the” argu- 


ments on which this decision was based were ‘drawn 


from the Wording of section 316 of the Code, which 
is now divided between Order -XXI, Rule - 94, and: 
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section 65, and that in section 65 the wording of 
the provision: has been considerably ' modified. I. 


think, however, .that the alteration has little or no- 


effect on. the principle involved. 


: (1) (1886) LL.R. 8 All, 146, 
21 
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This decision was approved in| Durga Charan 
Mandal v. Kali Pusauna Sarkar (1) and again in 
Dwarkanath Pal v. Tarini Sankar Ray 2). In .the 
second of thesc cascs the judgment-debtor was the 
defendant and.it was held that he was debarred from 
setting up his objection to the attachment. and 
sale by way of defence to a suit by the auction- 
purchaser. 

More ‘recent cases to the same effect are Mohan 
Singh Chowdhury v. Panchanan Sadhukhan (3) and 
Beni Madhab Mandal v. Rai Ché.. yn Art (4), This 
last case was. very similar in all respects to the case 
now before. me. The defendants had been defen- 
dants in the suit as legal representatives of a 
deceased person; they had not in the execution 
proceedings .raised any objection to the attachment and 
sale of the property ; and their claim was that they 
were owners of the property in their own right and 
not as successors to the estate of the deceased. 
In a suit by the auction-purchaser who was, 
however, also the decree- holder, it was held that 
they were not entitled to set up _ this plea as a 
defence. 

In Gokulsing Bhikaram Pardeshi v. RGeansneh 
Guru Laxmangiri (5) the plaintiff was the auction- 
purchaser and a stranger to the first suit. He sued 
for possession of the property. The defendants were 
legal representatives of the judgment-debtor and had 
been brought on the record in execution. It was 
held that they were debarred from setting up in 
defence. to the suit a plea that they ought to have 
raised in the executing Court by way of objection 
to the attachment and See af 


“ (2) (1907) I, 7 R 34 oat 199. i ’ (4) {1929} L.L.R. 56 Cal. 467. 
: (5) (1910) LL.R. 34 Bom. 546. 
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Dulla vy. Shib Lall (1) also follows the decision 
in Basti Ram v. Fattu as does Jagneswar 
Sikdar v. Kailash Mandal (2), in which again the 
defendant was held debarred from raising the plea 
in defence. . 

There is a series of decisions in which it has 
been held that although a party may be debarred 
by section 47 from raising a claim by a separate 
suit, that is, as plaintiff, he is nevertheless not so 
debarred from raising that claim by way of defence 
in a separate suit. I need not cite these cases in 
detail: they have been fully considered by a full 
bench of five judges of the Calcutta High Court in 
Lakshan Chandra’ Naskar v. Ramdas Mondal (3) 


in which it was held that the decisions are errone-. 


ous. In his judgment Rankin, C.J., explains the 
eee of section 47 (at ~page 802) as follows :— 


a . . | ‘shall-be determined by the Court executing 
the aecen. This does not mean merely that the execution Court 


must determine it if it is- raised in the course of the execution. 


proceedings. It means that the Court executing the decree is given 
exclusive jurisdiction over this matter as being one that relates to 
the execution. The words ‘and not by separate suit’ show clearly 


that the section is forbidding for this purpose the use of the. 


ordinary means whereby rights are ‘determined. © This is of my 


reading of the section an express negative to carry out and make 


‘clear the purpose of the section in pointing to a particular -Court 
as the proper Court... . : Tosay that questions relating 
to the execution of the decree ‘ shall be determined by the Court 


executing the decree’ means more than that such Court has: 
jurisdiction to determine them. How much’ more ? Merely that. 
the Court when called upon is not: to shirk its duty? Certainly 


not. It means that’a party to.any suit which has been decreed; 


who finds it necessary to raise such questions as are mentioned. 


must gét them determined in the execution.and cannot -carry 





them for decision to another jurisdiction. ... . .. In these 
(i) (1917) LL:R-39 All. 47, (3) (1929) 33 C,W.N. 795... 


* (2) (1925) 28 C.W.N. 821, 
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circumstances the argument that the section says ‘and nt bya 
separate suit’ as distinct from ‘and not in a separate suit’ seems to 


‘me to be pedantic rather than substantial. The ordinary rule on 


questions of jurisdiction is that a relief which a’Court cannot give 
to a plaintiff it cannot give at all.” 

Those remarks seem to me to express correctly 
the meaning of section 47: though with regard-to the 
argument on the words by and in I should be ‘inclined 
to go somewhat farther than the learned Chief Justice 
and to say, with all deference to the Judges who 
have accepted the argument, that it is mere trifling 
with words. To me it seems that if a question is 
decided by a suit it is decided in that suit, and if. 
it is decided in the suit it is decided: by the suit, 


‘and that therefore the use of one word rather than 


the other. makes no _ difference to the CAS Bs 
the section. : 
Another case which has come to my notice is 


_Ramabhadra_ Naidu v. Kadirivasami Naicker (1). 
ee headnote of the report runs as follows :— _ 


" Certificates of sale are documents of title which. ooght “not, 


_ to be lightly regarded or loosely construed. 


Where upon a sale under.a mortgage decree the purchaser has: 


been given a sale certificate which plainly includes certain 


property and has been put into possession, it is not open to the 


- Court in a subsequent suit by the mortgagor’s representative to 


hold by reference back to the mortgage deed that the property -in’ 
question was not sold under the decree. Under.section 47 of the 
Code of Civil Procedure, 1908, the title of. the purchaser can be 


- questioned only by a petition in the execution proceedings, and 


not by a separate suit, and. when a petition is barred by limitation 


- the sale cannot be questioned.’ 2 


' This is very strongly and definitely worded. but 


“seems to me to go. rather beyond -what their 


Lordships said in. ' their judgment,‘ which . was, 
7 Certificates of sale are documents of fitle which 








(1) (1921) 48 L.A. 155; ILL,R. 44 Mad: 483, 
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ought not to be lightly regarded or loosely construed. 
There is full opportunity for challenge of all proceed- 
ings in the execution of mortgage decrees at the 


time, and except im clear cases a purchaser ought | 


not to be harassed in his possession by disputes 
arising years aftcr his purchase. They are conse- 
quently unable to assent to the view taken by the 
High Court, that any. part of the pannai lands should 
be excluded from the sale certificate, and they think 
that the Subordinate Judge was right in holding that 
they were all bound by the eee and included in 
the sale.” 


The words  ‘ ‘excep in clear cases” introduce 


some doubt as to exactly what their Sete 
really meant, and this doubt is not lessened by the 
fact that on a perusal of the° whole judgment it 
would seem that that case particularly merited the des- 
cription “a clear case” since their Lordships fully 
accepted the finding of. both Courts.in India that 


some of the land sold under the mortgage decree- 


was not in fact included in the mortgage. It may 


be that there is a clerical error and that the words 


should read . “clear cases of. fraud,” . but both’ reports 


vare the same and ‘I think «we: must deal. with. them 





as they stand. Thus treated: ‘the’: judgment : “supports 
the’ proposition I now ‘put forward, but it is not 
entirely conclusive. 

_ Ona consideration of ‘these. authorities and of 
the. wosds of section 47 my view of the effect of 
that section is that it debars a patty to a suit from 
raising.otherwise than in the execution proceedings 
any question of the class described in the section 
which arises, or which he might’if so disposed have 
raised, between himself and the other. party to sin 
‘suit, He may not. raise it’ either in attack, 


plaintiff, or in defence, as. defendant, either noe ‘or: 
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in any separate suit between himself on the one hand 
and, on the other hand, either the opposite party to 
the first suit or any person who has derived a title 
to the property in question from the sale in execution. 


‘That is he may not raise it against the auction- 


ourchaser, whether a stranger to the decree or not. 

I should be quite prepared to decide this . appeal 
accordingly, but the question is important and is, I 
think, one on which it is desirable that there should 
be an authoritative decision of this Court for the 
guidance of Courts subordinate to it. I think it 
best therefore to make a reference, the. more so 
because the appeal has.been argued before me ex-parte., 

I refer the following question for decision by a. 
bench: or by a full bench, as the Pieapaaaly: the 
Chief Justice may decide :— ar 

“ The second respondent in this appeal was impleaded as. - 

dotehdiant in several suits as legal representative of a deceased: 
person, and those.suits were decreed against her in that capacity. 
In execution of those decrees certain pr operly was attached and 
brought to sale, and was purchased by the appellant, - who was a 
stranger to the suits. No objection was taken by the respondent’ 
in the execution proceedings either to the attachment or to the“ 
sale of the properly. She has now, in a suit in which she is-a 
defendant and the auction-purchaser is the plaintiff, pleaded. in: 
defence that she has an'interest in the property sold in her own 
right, and not as legal representative of the deceased party, and - 
that that interest did not pass to the auction-purchaser at the’ sale 
in execution. Can that plea be entertained by the Court ae 

Basu for the appellant. “Two points. are, involved; 
in this reference :— _ : 

(a) whether persons Sued as legal representatives 
come within section 47 of the Civil Procedure Code ?- 

Ia V2, Arunachalam Chettyar v. Maung San 
Newe, Carr, te reviewed -all the” authorities - and: 
cameé to the conclusion | that the legal representatives 





(1) (1924) ‘LL. 2’ Ran. 161. 
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come within the meaning of the word ‘parties. ” 
The same view was taken in Ma Shwe Mra Pru v. 
Maung Ba On (1) Imtiaz Bibi v. Kabia Bibi (2) 
Maria v. Navlaji Co. (3). = 

'(b) If in execution against the representative some 
properties belonging to him personally and not to the 
estate of the deceased debtor be attached and sold 
and purchased by a stranger, can the representative 
raise subsequently any objection to the sale? 
'* The Privy Council in Prosunno Kumar v, 
Kali Das (4) has held that such a plea would be 
barred. under section 47 of the Code. Their Lordships 
approved the decisions in Kuriyali v. Mayan (5) and 
in Sakharam v. Damodar (6). The same view. was 
held by the Board in Ganapathy v. Krishnama- 


chariar (7), and by the High Courts in India in. 


Basti Ram v. Fattu (8), Durga ’Charan v. Kali 
Prosanna (9). Dwarkanath v. Tarini (10) ; Dulla v. 


Shib Lall (11); Mohan Singh v. Panchanan (12) ;.. 


Beni Madhab v. Rai Charan.(13); Ramabhadra v. 


. Kadirivasami (14). A Full Bench of the Calcutta 
High Court in Lakshan Chandra v. Ramdas (15). 
has overruled a series of decisions in which it has | 


been. held that a party. could object to a sale in 
separate suit by way of defence but not as plaintiff. 
_The respondents were not represented. 


Pace, C.J.—Thé material facts are set out in the 


order ‘of ereference, and I am so fully in. agreement: 


(1) (1927) LL.R. 5 Ran, 659, ~ (8) (1886) LLR. 8 All. 146. 


(2)"(1929) LL:R. 51 All, 878, (9) (1899) L.L.R. 26. Cal, 727, 
(3) (1928) -LL.R. 53 Bom. 46, (10) (1907) I.L.R. 34 Cal. 199, 
(4) (1895). 19 TA. 166. : . (41) (1917) L.LL.R. 39 All, 47, 

(5) (1884) LL.R. 7 Mad. 255, (12) (1926) L-L.R. 53 Cal. 837, 
(6) (1885) I.L.R. 9. Bom, 468, (13) (1929) L-L.R. 56 Cal. 967. 
A7): (1918): 45 LA. 54, (14) (1921) LL.R. 44. Mad. 483, 


(15) (1929) 33 C.W.N. 795, 
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with the reasoning and the conclusions of Carr, J., 
that. I should be prepared to adopt the order of 
reference as the judgment of the Full Bench. I 
desire, however, to add a few observations on the 
authorities to which the attention of the Court was 


- called in the course of the argument. 


In Mohan Singh Chowdhury v. Panchanan 
Sadhukhan (1) and Beni Madhab Mandal v. Rai Charan 
Ari (2) I had occasion to consider this subject, and, 
in my opinion, the true rule to be collected from 
the authorities is this,-that all questions between the 
patties to the suit or their representatives relating 
to. the execution, discharge or satisfaction of the 
decree must be raised and determined in the execu-. 
tion proceedings as provided by the Codé and not 
otherwise, and that the parties or their representatives 
are precluded from raising or canvassing any such 
question in any separate suit or proceeding: The 
right of the parties or their representatives to agitate. 
any such question in a subsequent proceeding does 
not and cannot depend upon whether the person seek: 
ing to raise the question happens. to be the plaintiff 
or the defendant in the later suit. At the same time 
I entertain no doubt that where the judgment-debtor 
and his representatives have been kept in ignorance 
of the execution proceedings by reason of the fraud 
of the judgment-creditor or the decree-holder, the 
party or the representatives of the party . so 
aggrieved would be entitled to initiate proceedings to. 
recover possession. of property. upon the ground that 
it was not liable to. attachment. or: sale if possession 


of the property had been given pursuant to a sale in 


execution of the decrée, and upon ‘the same ‘ground 
would be entitled, to bcroay a claim. to possession of 


“ty (1926) LLL.R. 53 cal, a -Q). (1920) EL.R. 56 Cal. 467 
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the property in a suit brought in ejectment by the 
decree-holder or auction-purchaser, Lakshan Chandra 
v. Ramdas Mondal (1).. To hold that, because 
a party or the representatives of a party in such 
circumstances had not challenged the validity of 
the sale in the execution proceedings—of the exist- 
ence of which he knew nothing and of which he 
was kept in ignorance by the fraud of the decree- 
holder—-such party or representative should for ever 
be precluded from claiming that the property 
belonged to him and was not liable to be sold in 
execution of the decree would be utterly unjust, 
and, in my opinion, such an abuse of legal pro- 


cedure ‘the Court would neither condone nor allow. » 


I am further of opinion that in Ramabhadra 


Naidu v. Kadirivasami Naicker (2) the words in the 


judgment of the Judicial Committee upon which 
Carr, J. has commented in the order of reference 
“except in clear cases” must be read as “ excepl in 
clear cases of fraud.” To my mind it is abundantly 


clear that the Judicial Committee intended the words 
to be so read and to hold that, except where the . 
judgment-debtor or his representative had been kept 
out of knowledge of the execution proceedings by 
the fraud of the decree-holder, he should be pre-- 


cluded from challenging the validity of the sale, 
except in the manner prescribed by the Code of 
Civil Procedure. 

In the present. case it -is not. contended that 
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the defendant was not aware of. the execution © 


proceedings at all material: times, and in my 


opinion the answer to the question propounded 
should be in the negative. 


2 . 4 
(1) (1929) 33 C.W.N, 795 at p. 803. - 
_ (2) (1921) 48 LA. 155; LL.R. 44 Mad. 483. 
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Carr, J.—I agree in answering the question referred 


in the negative. 
No question of fraud arises in this case, and I 


prefer, therefore, to express no opinion as to the 
effect of fraud. 


MAUNG Ba, J.—I concur in the judgment that 
has been delivered by my Lord the Chief Justice. 


APPELLATE CFEVIL. 
Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Maung Ba. 


ESMAIL ESOOF MOOLLA AND OTHERS 
v, 


CHARTERED BANK OF INDIA, AUSTRALIA 
AND CHINA.* 


Lompanies Act (VII of 1913), s. 229—Presidency-Towns Insolvency Act (III of 
1909), ss. 49 (5). (6), 76—Solvent Company Winding up—Interest due 
to. creditors by agreement—At whaf rate hayable. : 

Where a.company in liquidation turns out to- be solvent, Ze. its assets. are 
sufficient for payment in full of its liabilities existing at the date of the 
cominencement of the winding up, creditors. whose debts earry interest: by: 
agreement or otherwise are entitled out of the surplus assets to payment of 
interest accruing. after the commencement of the liquidation until payment is. 
made of the principal debts at the rate at which by aia or otherwise: 
interest on such debts is payable. 

§.. 229 of the-Companies. Act is only apptlcoble to an insolyent company, _ 

In re The Agricultural Wholesale Society, Lid., (1929) 2 Ch. D. 261; Devi 

Ditta Malv. Official Liquidator, Amritsar Bank, LLR. 1 Lah. 368 ; roe ve 

Ewart, (4902) A:C. 187 ;Gansham Das v, Public Banking €o., LL.B, 1 Lah t54 ; 

In re Humber Ironworks and Shipbuilding Co. L.R. 4 Ch. 643; In ve: Mila 

Tramways Co., 25 Ch. D. 587 ; Inve Pink, (1927) 1 Ch. D. 237; In re W. Duncan 

& Co:, (4905) 1 Ch. D; 307-—referred to, 

Aeeee Sahai v. Mukarram, 24 All. L.J.444-~ dissented won. 


NLM. Cowasjee for the: appellants. 

Leach for the respondents. 

PaGE, C.].—This is an appeal from an order of my 
learned brother Das, J., _ arising out of a ‘petition’ by. 
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certain share-holders in M.E. Moolla Co., Ltd., which ts aaah 

‘being wound up compulsorily, for the purpose of — Esmaiw 
determining whether creditors who had _ been paid - vaoek 
-interest on thé debts due to them from the company cyairerep 
at an agreed rate up to the date of the winding pote 


up, but who had been paid the debts after that date, Avstraia 
‘were entitled, upon the footing that the company PO asin 
solvent, to receive interest on such debts out of the Pace CJ. 
surplus assets in respect of the period from the 
date of the winding up until the principal sums 
were paid and, if so, at what rate. | 

Das, J., held that the creditors were entitled to 
receive interest between the date of the winding 
up of the company and the payment of the 
principal sums due at the rate agreed between the 
creditors and the company. : 

The appellants contend that the case is governed 
’by section 229 of the Indian Companies Act, 1913, 
‘and sections 49 (5) and (6) and 76 of the Presidency. 
‘Towns Insolvency Act, 1909. These sections run 
.as follows :— APs 


Seclion 229; “ In the winding up of an insolvent company 
ithe sane rules shall prevail and be observed with regard to 
‘the respective rights of secured and unsecured creditors and 
sto. ‘debts provable and to the valuation of annuities and future 
and contingent liabilities as are .in force for ‘the time being. 
sander the law of insolvency with respect. to the estates of 
‘persons adjudged insolvent; and all persons who in any such 
case would be entitled to prove for and receive dividends 
out of the sssets of the company may come in under ‘the 
winding up, and make such claims against the ‘company as 
‘they respectively are entitled to by virtue of this section. ”’ , 

Section 49 (5): “Subject to the provisions. of this Act,.- all 
debts proved in insolvency shall be paid rateably according 
to the aoa of such debts RASH, and without any 
preference.’ 

Section 49 (6): “Where ‘there’ is any desta after payment 
iof the foregoing debts, it shall be applied in. payment of 
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interest from the date on which the debtor is adjudged an: 
insolvent at the rate of six per centum’ per annum on all 
debts proved in the insolvency.” 

Section 76: “ The insolvent shall be entitled to any surplus. 
remaining after payment in full of his creditors, with interest 
as provided by oe Act and of the expenses of the pr spi 


taken thereunder.’ 
Having regard to the terms of these sections the: 


learned advocate for the appellants, upon the footing: 
that the company is solvent, does not contend that 
interest is not payable for the period in question, 
but it is urged on behalf of the appellants that the 


‘interest payable is at . the rate of 6 per cent. Der 
‘annum only. ee 


_ Whether interest is payable at 6. per cent. per 
annum or at the contract rate depends upon. (1) 


‘whether in the case of a company which in the event: 
‘is found to be solvent section 229 applies, and (2); 


if it, does apply, whether the interest claimed is. 
a “debt provable” within the meaning of that. 
section. - eo 
Now, “debts provable” are set out in section 228 
of the Indian Companies. Act, and I am disposed - to: 
think that interest payable after the date: of the: 
winding up is not a “debt provable” within. section 
229. Section 229 is only applicable to an insolvent: 
company; and in the winding up of an_ insolvent: 
company interest accruing after the commencenient 
of the liquidation is not a provable debt. It would: 
seem to follow, therefore, that such interest is not. 


_ within ‘the ambit of section ° ‘229 of the Act. 


Secondly, assuming that interest accruing after the: | 
date of the winding up is a “debt provable” in’ the: 
liquidation, section 229 applies only to the winding: 


-up of a company which in fact is insolvent,. “What. 


is “meant _by a ‘company being. solvent?” In -my- 
opinion: a company: is ‘solvent when its. assets. are. 
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sufficient for payment in full of its liabilities existing 
at the date of the commencement of the winding up. 
Now, primdé facie, a company in liquidation is an 
insolvent company ; but if a company is in a position 
to pay such liabilities in full and after paying 
‘outstanding liabilities there remain surplus assets I 
am of opinion that in such circumstances section 229 
has no application to the company. Section 229 of 
the Indian Companies Act is identical in its terms 
with section 262 of the English Companies Act, 1929, 
and section 207 of the Companies. Act, 1908, and is 
in substance in the same form as section 10 of the 
Judicature. Act, 1875. 


Now, in a series of decisions ae 1869 to 1929. 


it. has consistently, been held that, where a company 
ain liquidation turns. out to be solvent in: the sense 
that I have stated, creditors whose debts carry 
interest by agreement or otherwise are entitled out 
of the~surplus assets to payment of interest accruing 
after the commencement of the liquidation until 
payment is made of the principal debts at the rate 
at which by agreement or otherwise interest on such 
debts is payable. | 

In. re Humber I ila and: Shipbuilding 
Compan 'y, Warrant Finance Company's case (1); In re 
Milah Tramways Company (2); Fryer and others v. 
Ewart and others (3); In re W..W. Duncan & Co. (4) ; 
dn. ve Pink (5); In re The Agricultural. Wholesale 
Society, Ltd. (6); Ghansham Das v,. Public. Banking 
and Insurance Company in liquidation and others: (7); 


and Devi Ditta Mal and Umar Bakhsh v. Official 


Jiiquidator, Amritsar Bank,- Limited, in liquidation, 





(1) LR. 4 Ch, 643 at p. 645. (4) (4905) i Chop. st 
(27 25 Ch.D.587. 0 © (8) (4927) 1 ChiD. 237. 
(3). (1902). A.C. 287... (6) (1929) 2 Ch.D. 261. 


(7). (1920) 1 LR. I Lah. 154. 
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and others (1) ; if, and so far as, the decision in Ganga’ 
Sahai and another v. Mukarram Ali Khan (2) is in 
conflict with the rule that I have stated, in my opinion,. 
it is incorrect, and ought not to be followed. 

The result is that, inasmuch .as the company” 
in the presemt case is not an insolvent company,. 
section 229 is not applicable to it, and the creditors: 
are entitled out of the surplus assets of the company 
(if any) to receive interest upon such of the debts. 
as carry interest from the commencement of the 
liquidation until payment of such debts at the rate: 
at which by agreement or otherwise interest is payable.. 

A second issue has been raised int the appeali- 


hhamely, whether the -appéllants. are entitled to: 


represent the estate of Mariam Bibi without: taking. 
out Letters of Administration or Probate, . and- 
producing such Letters of Administration or Probate: 
before the liquidator of the company. The learned: 
trial Judge has held against the appellants upon this 


question. We do not feel that we are in possession 
_of sufficient information as to the facts. material for 


the determination of this question. We do not know: 
the circumstances under which. the appellants. 


purported to represent the estate of Mariam Bibi,. 


and we are not disposed to decide this question: in. 


‘the ‘present appeal. That is a question which. will. 


have to ‘be détermined when.a claim is made. We: 
ate not ‘prepared: to.express any opinion. as_ to 
whether the decision of the learned Judge upon. that: 
quiestion was correct ; it: remains open and: must be: 


Sie as and decided when the proper occasion arises. 


. The respondents’ are die ‘to costs . out-of’ “the: 
estate, three gold mohurs;~ < 


Mate Ba; ia agree. 





. (1) (1920) LE:ik: £ Lan: 368° * os4 (2) 24 AIL Ly. 441. 
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APPELLATE CIVIL. 
Before 8ir Arthur Page, Kt., Chief Justice, and Mr. Justice Maung Ba. 


M. A. KURESHI 
Vv. 1931 


ARGUS FOOTWEAR, LTD. . Mar-25. 


Banipaares Act (VII of 1913), s. 163 (1)—Creditor’s demand “ under his hand” — 
Demand signed by agent whether sufficient.” ‘ 


To satisfy the requirements of s. 163 (1) of the Indian Companies Act a 
demand by a creditor to be served on a company for payment of ythe sum due 
to him by the company must be signed personally by the creditor himself, when 
he is physically able to do so, and not by his agent. 

. Fricker v. Van'Grutten, (1886) 2 Ch.D. 649 ; Japan Cotton Trading Co., 
Lid. v.’ Jajodia Cotton Mills, Ltd.,1.L.R. 54 Cal. 345 ; Reg. v. Justices of Kent, 
L.R. 8 Q.B. 309 ; Wilson v. Wallani, LR. 5 Ex.D. 155; In re Whitley 
Daten Lid., 32 Ch.D. 337—referred to, | 


_ N. N. Burjorjee for the appellant. The case of 
Manjeebhai v. Jamal Bros. Lid. (1) is distinguish- 
able from the present case. In that case the 
demand was-by a firm of advocates ; the demand. 
here is’ by an attorney. The ratio decidendi in Man- 
jeebhai’s case is that the demand if made by a duly’. 
authorised agent will be within the provisions of 
section 163 of the, Indian. Companies Act. It is 
submitted that Chari, J., was too technical. in 
‘nequiring that the agent’s signature must be in the 
form set out in his judgment. Itmakes no difference 
whether the attorney sets. out in the first line of atthe 
tit of his signature that he is acting as attorney of 
the creditor. Rankin, C.J., in Japan Cotton Trading 
‘Jajodia Cotton Mills (2) does not go to the 
saying that the tiotive under section 163; 
~ompanies Act, must be by the creditor and: 
tor only. All that ine learned Chief Justice 






* Civil “Mlacollaneous Appeal No. 183 of 1930 froiti the ordet of the a 
Side in.Civil Miscellaneous No, 164 of 1930, . 
(1) LL.R, $ Ran, 483, (2) Lik. 54 Cal. 345. 
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1931 decides is that a firm of solicitors cannot be said to 
m.a. be the class of agents who are directly authorized by 
Kugrs8! the creditor. In the present case the attorney R. A. 
ie ode Kureshi held a power of attorney from the appellant 
Lt. in which he was expressly empowered to send notice 
to the company ; the words being “ and especially 
to give notice as under my hand in pursuance of 
the Indian Companies Act to pay the amount owing 
to me,”’ etc. Can it be said, then, that there can 
be any doubt about such a notice as this being 
recognized as a notice directly authorized by the 
appellant-creditor ? The learned trial Judge overlooked 

this express provision in the power of attorney. 


[Pace, C.J.—Have you considered the decision in 
Fricker v. Van Grutten (1) in which Lindley, L.]J.,. 
observed : “ It seems to me that the word ‘ own’ in 
the rule is an abbreviated mode of saying ‘ under 


his hand.’ ’’] 


That case arose as to the ‘joinder of plaintiffs as 
required under the Orders and Rules of the Supreme. 
Court. But even if the case is an authority my sub- 
mission is that when the principal in his power of 
attorney expressly authorizes his attorney to send the 
notice, the requirements of the Act are satisfied. 
Had the attorney or agent in Fricker’s case held a 
power of attorney which expressly authorized the 
attorney to consent on behalf of his principal to be 
added as a party, it would amount to the principal’s 
own consent. It would be otherwise carrying techni- 
cality so far as to overrule the principle. 


Leach for the respondent was not called upon to 
argue on this question. — 


(1) (1886) 2 Ch. D, 649, - 


VoL. IX] "RANGOON SERIES. 


PaGE, C.J.—This case raises an _ interesting 
question of law with respect to the construction of 
section 163 {1) of the Indian Companies Act, 1913. 


Under section 162 (v) of the Act a company may be , 


wound up by the Court ‘‘if the company is unable 
to pay its debts.” Section 163 (1) runs as follows — 
‘A company shall be deemed to be unable to pay its 
debts— 
(1) if a creditor, by assignment or acnen to whoit 
the company is indebted in a sum exceeding five hundred 
rupees then due, has. served on the company, by leaving the 


same at its registered office, a demand under his hand requir-. 


ing the company to pay the sum so due and the company has for 
three weeks thereafter neglected to pay the sum, or to secure or 
compound for it to the reasonable. satisfaction of the creditor.” 


Now, it is common ground that on the 30th- of 


June 1930 the company was indebted to the petition-. 


ing creditor in a sum of Rs. 2,806-6-0, and that 
on the Ist of July 1930 the agent of the petitioning 


creditor duly authorized in .that behalf sent the. 


following notice, purporting to be a demand under 


section: 163 oe of the Act, to the defendant com-~ 


pany : os ; 
hie ne at eee “ Dated Ist July 1930. 


ae ‘Mussrs. THE ARGUS FOOTWEAR, Lrp., 
160, PHAYRE Street, RANGOON. 


Dear Sirs, 


As attorney and on behalf of Dr. Magbul Alam Kureshi of — 


Bogale I hereby demand of you the immediate payment of 


Rs. 3,000 due for the loan on the 30th/31st | December 1929. ° 


Failing payment to me or my principal within three weeks legal 
proceedings will be adopted eater the provisions of the Indian: 
Companies Act. . - 
- Yours faithfully, ye 
R. A. KURESHI, 
Clo Dawoop Monn, ATcHA, | 
79, China Street, Rangoon.” 


325 


1931 


M. A. 
KURESHI 
v. 
ARGUS 
‘OOTWEAR, 
LYp. 


326 
1931 


M. A. 
KURESHI 


v. 
ARGUS 


FOOTWEAR, 


LTp. 


PacE, C.J. 


INDIAN LAW REPORTS. [VoL. IX 


On the same day this demand was duly served. 
on the company, and on the 24th July a petition 
was presented by Dr. Kureshi to wind up the com-. 
pany. The petition set out this demand as one of 
the grounds upon which the petition to wind up the 
company was based. “ 

The first question that falls for determination is 
whether the demand served upon the company by 
the agent of the petitioning creditor on the Ist July 1930 
was.a demand by the creditor “ under his hand” requir- 
ing the company to pay the sum then due and payable 
to him by the company within section 163 (1) of the Act. 

Now, where the question is whether the act of 
an agent is to be deemed the act of his principal the. 
Court will-apply the common law rule, qui facit per 
alium facit per se, unless it is satisfied, having regard. 


to the terms of the particular statute or agreement: 


under consideration, that it was the intention of the: 
Legislature or of the parties, as the case may be,. 
that the act should not be performed by an agent. 
In Reg. v. Justices of Kent (1) Blackburn, J., laid 
doy the rule of construction in such cases as follows: —_— 
“No doubt at-common law, where a person authorises: 
another to sign for him, the signature of the person so signing is. 
the signature of the person authorising it : nevertheless there may’ 
be cases in which a statute may requiré personal signature.” 
And in the same case Archibald, J., added :. 


 [ think this case comes within the common law rule, qui 


' facit per alium facit per se, and theré is nothingin the statute to: 


qualify the operation of that maxim. It is easy to understand! 
that there may.be cases in which’ a-different construction must be: 
put. on: particular statutes.” 


In re Whitley Partners, Limited (2), Bowen, fy 


observed : —_ 


“ Inevery case suliiices an Act requires a digests it is a pure: 
question of. construction. on the terms _ of the particular . Act 





OW ER8OBi08 Oe (2) 32 Ch.D. 337 at p. 340. 
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whether its words are satished by signature by an agent. In some 
cases‘on some Acts the Courts have come to the conclusion 
that personal ‘signature was required. In other cases on 
other Acts they have held that signature by an agent was 
sufficient.” 
Now, the words “a demand under his hand” 

section 163 (1) are precise and unusual, and the Court 
has to determine whether, having regard to the terms 


of section 163 (1), the Legislature intended that a_ 


demand under ‘section 163 (1) requiring a company to 
pay a debt should be signed by the creditor person- 
ally and not by his agent. - 

In Fricker v. Van Grutten (1) the question was 
whether a person could be beld to. have given his 
consent to be added as a plaintiff in a suit if his 
solicitor had signed a written consent on his behalf 
having regard to the terms of Order XVI, rule 11, 
which provided that a person was not to be joined 
as a plaintiff in a suit “ without his own consent in 
writing thereto,” In the course of the argument Lindley, 


LJ, observed : —. 







ode. ‘of saying “under his hand’ ;” 
Hihent. his ‘Lordship stated that— 





‘ 


‘own’ is an abbreviated mode of expressing what is expressed. 


more at length in section 34.of the Common Law Procedure Act, 


1852, where it is provided that persons to be added as plaintiffs 
must consent either in person or ‘ by writing under his, her, or 
their hands’ to be so joined. The language of tat ‘Act makés it 
plain that the consent must be the consétit of the party himself iti 
writing. The reason of it'is intelligible. «It is to prevent any 


discussion as to whether an authority has been givéen.er‘not. .A. 7 
person is not to. be added as a co-plaintiff, ‘hor is “his name to be: 
used as the name of the next friend of a plaintiff, unless he has 


given. his consent in writing, and has'signed it. i 


epee 1m tee hn Seine XI ate ween 





lo ies Henson wea) Nena mb Oa pet. 





(1). (1886) 2 Ch.33. 649, . 


cs lt -ageme to: ie that the word ‘own’ -in the rule is an 


| Wheri the history of the rule is looked at it will be seen-that - 
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Lopes, L.J., added :— 


“In my opinion, the words ‘his own consent in writing’ in 
the rule were intended to be equivalent to the words ‘ by writing 
under his, her, or their hands’ in the Common Law Procedure 
Act. Under that Act the consent might also have been given in 
person; but that provision is omitted from the present rule 
I have, however, a strong opinion that the consent in writing 
provided for by the rule was to be the consent in writing of the 
person consenting, and under his own hand, as provided for by 
section 34 of the Act of 1852.” 

Iu Wilson and another v. Wallani and others (A) 
the question that arose was whether the disclaimer of 
a lease by. certain trustees: made by the solicitor for 
the trustees was a valid disclaimer by the trustees 
within the meaning of section 23 of the Bankruptcy’ 
Act, 1869, which provided that a trustee might disclaim _ 
“by writing under the hand of the trustee” any 
burdensome property. Stephen, J., held that a disclaimer. 
by the solicitor as the agent of the trustees was nota 
valid disclaimer within the meaning of the statute, 
His Lordship observed that the solicitor— 


“wrote his. own name. I think that to hold ttliis sufficient 


‘would be to-modify the language of section 23, by reading for 


‘under his hand’, ‘under his hand or under the hand of his agent’."? 

Now, section 163 (1) imposes a penal obligation 
upon the company ; for, if a demand has been duly 
served upon the company under section 163 (1) 
“requiring the company to pay the creditor’s debt 
and. the company has .for three* weeks thereafter 


‘neglected to pay the sum, or to secure or compound 


for it to the reasonable’ satisfaction of the creditor” 

the. company “shall be deemed to be unable to pay 
its debts ;” and in resisting a winding up petition. 
will be precluded from proving that it was in 1 solvent 


’ circumstances. 





(1) I.R-5 Ex.D. 155. - 
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In my opinion, the Legislature having regard to 
the penal obligation imposed upon the company under 
section 163 (1) intended to provide that no question 
should aris€ as to the authority of an agent to serve 


the demand, and for that reason prescribed that the. 


demand should be signed personally by the creditor 
himself. I desire to leave open for consideration what 
‘tthe position would be where a creditor through illness 
or otherwise is unable personally to sign the demand ; 
because in the present case it is common ground 
that the creditor Dr. Kureshi was not incapacitated, 
or otherwise unable personally to sign a demand under 
section 163 (1). Indeed, it appears that on the Ist 
July 1930 Dr. Kureshi had himself signed a demand 
purporting to fulfil the conditions of section 163 (1), 
but, inasmuch as the demand was not served upon 
the company until the 4th-. July, failure to comply 
therewith could not be made a ground upon which 
the petition for the winding up of the company 


presented on 24th July could be based. In Japan . 


Cotton Trading Co., Ltd. v. Jajodia Cotton Mills, Ltd.(1) 
it was held by a Division Bench, of - the Calcutta 
High Court that a demand purporting to conform to 
the provisions of section 163 (1), which was signed 
not by the creditor, but by his solicitors, was not 
a demand under the hand of the creditor within. 
section 163 (1). Rankin, C.J., in the course of his. 
judgment, observed that :—. 


“ The effect. of the statutory notice is that unless the debt is. - 


paid within three weeks or some arrangement is made with the: 
creditors, the company is in the position ‘of being conclusively 


estopped from denying that it is unable to pay its debts. Itisa_ 
highly formal and important document, although it is perfectly . 


true that the demand may bé made in any terms. It has to be 


served on the company by leaving the same at its registered office 





(1) (1927) LL. $4 Cal; 345. 
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and it has to be a demand ‘under the hand’ of the creditors. I 
think that those words must be taken to have a specialinteniion. 
The intention must be that there can be no doubt at all about 


“such a notice as this being recognised as a notice directly 


authorised by the creditors, and as one to which will attach or 


“may attach fa very serious consequences which the Companies 


Act i imposes.” 

In my opinion the demand signed by the creditor's 
agent in the present case was not a demand under 
the hand of the creditor within section £63 (t) of the 
‘Companies Act. The learned advocate for the peti- 
tioning creditor further or in the alternative relied 
upon the following allegation set out in the winding 
‘up petition as a ground upon which the Posner 
could be based namely :—= - 

“That your petitioner is informed that the company is unable: 
to pay its debts.” 

‘This allegation was’ supported by the affidavit . 
‘Mr. R. A. Kureshi, the agent of the petitioning creditor, 
who therein alleged that “the said company is unable 
to pay its debts.” The allegation that the company 
was unable to pay its debts, however, was denied on 
behalf of the company in the objections that were 
lodged against the winding up petition. The petition-: 
ing creditor urged that he was entitled to lead orad 
evidence in order to. prove that the company was 
unable to pay its debts. In my opinion the learned Judge, 
in the’ circumstances obtaining in the present case, 
properly refused to accede to his prayer. In this 
connection I desire to refer ‘to some cogent ‘observations. 
that fell from Jessel, M. R;i in the course of the argu- 
ment in In-re Gold Hill Mines (1). The learned 
advocate for the _petitioning creditor in that case 
contended: that there was a plain allegation. of insol- 
peu on the sect of the” aes and that, if the 





(iy 23 ch.b210 at p. ni 
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matter was allowed to proceed he would be in a 
position to cross-examine the secretary of the company, 
but the Vice- Chancellor had refused to allow me matter 
to stand over for that purpose. 

“Jessel, M.R.—And quite rightly. You ought to have been pre- 
pared with evidence of insolvency. 

Counsel.—The company gives no evidence as to the state of 
their assets, which they ought to have done when their solvency 
is disputed. 

Jessel, M.R.—They were not bound to enter into particulars 
to meet. your mere general. allegation of insolvency.” © 


.In my opinion, upon the materials before the 


learned trial Judge there was no evidence to justify a_ 


finding that the company was unable to pay its debts. 
‘On the 24th July the petition for winding up the com- 
‘pany was presented, and on the 5th August the company 
paid to the petitioning creditor in full the whole sum 
for which the company was indebted to the petition- 
“ing creditor, and, in my opinion, the learned Judge 
rightly refused to allow the petitioning creditor in the 
circumstances to adduce oral evidence in the attempt 
to prove the insolvency of the company. 

There was also a third ground upon which, in my 
opinion, the petition was properly dismissed by the 
tearned judge in insolvency. © 

‘It appears that the secretary of the company, one 
Sirpaul, had been the proprietor of a firm which was 


the managing agent of the Argus Footwear, Lid. On 


the 30th December 1929 Sirpaul entered into an 
agreement with Dr. Kureshi in which it was provided 
inter alia that Dr. Kureshi should purchase from 
Sirpaul 1,290 shares.in the compariy at Rs. 10 a share, 
500 shares to be paid for on or before the 15th 


January 1930, and the balance of 790 shares, of the 


value of Rs. 7,900, on or before the 31st March 1931. 


It was also provided that Dr. Kureshi should advance 


as a loan to the company the sum of Rs. 4,000, 
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without interest, and that the company should refund 
the same ‘‘after six months or earlier.” It is conceded 
by the learned advocate for the petitioning creditor 
that Dr. Kureshi never did advance Rs. 4,000 in 
accordance with the terms of the agreement ; that he 
advanced only Rs. 3,000 ; that either in goods or in cash 
the company had repaid the difference between 
Rs. 3,000 and Rs. 2,806-6-0 ; and that on the Ist July, 
when the demand was served, and on the 24th July, 
when the petition to wind up the company was. 
presented, his sole object was to obtain payment, of 
the balance of the loan then remaining unpaid. In 
the course of the argument my learned brother asked 
the learned advocate for the petitioning creditor, why, if 
that were so, he had persisted in prosecuting his wind-. 
ing up petition after the 5th August when he had been’ 
paid in full all that was due to him.: No satis- 
factory, answer was, or could be, given to this question. 
In truth and ‘in fact I am satisfied upon the evidence 
that the petitioning creditor persisted in his petition 
to wind up the company, not for the purpose of collect- 
ing the debt to which he was entitled; but for the 
purpose of ruining the company if possible, and 
thereby avoiding the obligation that he was under 
to provide Rs, 7,900 for the balance ofthe shares which. 
he had agreed with Sirpaul that he would. purchase 


on the 31st March 1931. To my mind it is apparent 


that this bankruptcy petition was not presented bond-. 
fide by the petitioning creditor, and upon that, ground 
also the petition was rightly dismissed py. the learned. 
Judge. 

For these reasons, in my opinion, the aueal fails, 


and is dismissed with costs, five gold mohurs. 


Maune Ba,?J.I agree. . 
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. Before Sir stor Page, Kt, Chicf J uslise, and M ie Justice wSaung Ba, 


ESA. MAMSA AND ‘ANOTHER 
ee ee : 
‘M. E. MAJID.* 


Discharge of an tisolvent—Principles to be applied—Intercst of the public 

; involved— Debtor's conduct—Court's discretion to refuse discharge 

It is the policy of the Legislature that normally an insolvent on giving up 
the whole of his property should be a free man again. But in considering an 
application by an insolvent for his discharge the Court musi have regard to the 
-interest of the community at large. Where the insolvent has preyed on the 
public Bhd is still likely: to do so if freed from insolvency, and during his 
insolvency has disregarded the interests of his creditors, and has deliberately 
withheld information from the Official Assignee which it was his duty to 
disclose, the Court should refuse to grant him a discharge. 

In re Gaskell, (1904; 2 K.B.D. 478—referred to. 


Foucar for the appellants. 
Clifton for. the eae 


PAGE, C].—This -is an appeal’ against an order. 
“of my learned brother “Sen, ‘J: ‘granting an insolvent an” 
unconditional discharge. .  - 


On an application being ‘présented: -. an insolvent 


‘for: his discharge the Court has to. consider whether, 
in all the circumstances of. the Case, the discharge 
ought or ought not to be granted, and, if granted, 


upon what terms. The learned’ Judge whe -granted. 


the insolvent his discharge. -in the present case 


appeared to be of the opinion that the insolvent had 
“ been sufficiently punished, and no useful purpose 


would be served by refusing. his discharge.” 
Now, the conduct of the insolvent in gonnection 


with his: impending. insolvency: during 4the period ; 
immediately “preceding it was‘ as, bad as. ‘could | 
possibly . be ‘imagined. The report of the Official 





a “Civil Miscellaneous Appeal No.’.1 of 1931 from the order of the Original, 
Side i in Insolvency, Case No. -192 of 1925. 
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Assignee presented to the Court in December 1926 
disclosed a most lamentable state of affairs. It is 
clear from 2 perusal of the report of the Official 
Assignee, the accuracy of which is dot challenged, 
that the insolvent for some time before the order of 
adjudication was made had acted in a mannér 
which made bim a menace uw the commercial 
community, and to the public at large. He appears 
to have indulged in a series of swindiing trangac- 
tions the result of which has been that, although his 
outstanding liabilities at the time of his insolvency 
were nearly three lakhs of rupees, only Rs. 19 have 
been recovered through the efforts of the Official 
Assignee. When the insolverit became aware that his 
position was desperate,’ and that he would have to 
give an account of the manner in which he had 
miscondueted his affairs he determined, if possible, to 
put out-of the reach of his creditors the whole of his 
assets. This he succeeded in doing, and in order 
to make the position of the Official Assignee more 
difficult he deliberately destroyed the books and other 
documents by mearis of which the Official Assignee 
might possibly have-been able to recover some of his 
property. For this offence he was convicted ‘on the 
15th August 1927, and sentenced to one year’s 
rigorous imprisonment. 

There can be no doubt that the insolvent is a 
dangerous man to be at large, and the questian that 
the Court has to consider is whether he should be 
permitted to be in. a position once more to prey 
upon credulous members of the public. It is that 
aspect of the case which, with all respect to him, 
I think that the learned Judge has failed sufficiently 
to take into account..On the 5th January 1927 the 
Court . absolutely refused to grant the insolvent his 
discharge and again on the 5th February 1929 a 
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further application by the insolvent for, his discharge 
was rejected. On the 26th October "1930 a third 
application for his discharge was presented by the 
insolvent, and on the 16th of December 1930 Sen, J., 
acceded to his prayer, and granted. him an uncondi- 
tionai discharge. 

The question is whether, having regard to the 
_ welfare of the community on the one hand and the 
right of a British subject normally to live -his life 
.as a free man on the other, the Court, in the exer- 
cise of its discretion, ought now to grant the insolvent 
his discharge. On behalf of- the insolvent his 
“Jearned advocate ‘has urged that this is nota bond 
fide appeal, because the appellant is a man who has 


lost Rs. 2,20,000 through the non-payment pf debts 
due to him from the insolvent, and, therefore, is . 
actuated by malice in presenting this appeal. It may: 


- be that: the. appellant. does feel ill-will against - the 
_ insolvent, but at the same time the insolvent “has 
“not succeeded in paying to the appellant one -anna 
of the “Rs. 2,20,000 which he owes to him, and the 
_appellant in bis atfidaiit in opposition to the insol- 
-vent’s application for his discharge stated -that the 
insolvent . “appears to be prosperous and drives about 
the town in his private motor car. In. addition the 


insolvent until recently occupied a flat at No. 137; 


Brooking Street, where -hé was paying a “rental - ‘of 
Rs. 100 per mensem. I say that the insolvent owns 
a Morris Motor Car; its registered inumber being 
R.B. 2885. I have. seen. the insolvent continually 
using this car, and upon enquiries. made ‘by me~I 
have ascertained that it is registered:in the name ‘of 
E. George of No. 137, Brooking Street. I know 
that George was a nickname of the insolvent, and [ 
verily believe that the car has been registered in a 
false, name for the purpose of defeating creditors.” 
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In support of this affidavit a copy of the registration 
of the motor car was exhibited, and it appears that 
this motor car was registered in the name of Mrs. 
E. George of 137, Brooking Street, Rangoon. If 
these allegations are to be believed it is clear that 
the insolvent, who has not disclosed these facts to 
the Official Assignec, has not yct realised the posi- 
tion in which he stands, and that it is necessary for 
him to do all that he can to make good the loss 
which his creditors have suffered through his mis- 
conduct in the management of his affairs. The 
learned Judge who granted the insolvent his discharge 
observed that “the allegation that he is the owner 
of a motor car is, in my opinion, not proved,” I 
confess that I find it difficuit to understand how the 
learned Judge came to that conclusion upon the 
evidence before him, because no reply was forth- 
coming from the insolvent to the affidavit in opposi- 
tion to his discharge to which I have referred, and 
it is admitted that the motor car was falsely registered 
by the insolvent in the name of Mrs. E. George. 
Now, in these circumstances, it is the duty of the 
Court to consider what is the right order to be 
made. As was pointed out by Vaughan Williams, 
L.J., Jn re Gaskell (1) “the overriding intention of 
the Legislature in all Bankruptcy Acts is, that the 
debtor on giving up the whole of his property shall 
be a free man again, able to earn his livelihood, and 
having the ordinary inducements to industry. Some- 
times it is not right that the bankrupt should be 
free immediately ; he must pass through a period of 
probation ; and theoretically there may be cases in 
which he ought not to be free at all, but prima 
facie he is to give up everything he has, and on 


(1) (1904) 2 K.B.D. 478 at p. 482. 
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doing that he is to be made a free man.” - Now, if 
it were not that an insolvent ought not to remain 
for ever the slave of the Official Assignee, I should 
have thought that this was pre-eminently a case in 
which the insolvent “ ought not to be free at all” 
to prey further upon the commercial community and 
the general public. But, having regard to the 
course of these insolvency proceedings, after six years 
I should have been disposed to grant the insolvent 


his discharge if I thought that the insolvent was. 


prepared to mend his ways, and appreciated the 
necessity of doing all that he could to study first 
and foremost the interests of his creditors. I do not 
‘think even now that the insolvent realises the ‘posi- 
tion in which he stands. The fact that he knowingly 
is making use of a motor car which he states (with 
what truth I do not pause to consider) belongs to his 
wife, but which admittedly has been registered under a 
false name, without disclosing the fact to the Official 


Assignee, indicates that he. is not yet prepared to 


mend his ways, and to live his-life as an honest man. 
‘In these circumstances. the appeal is allowed, 


and the petition of the insolvent for his discharge iS 
dismissed. If at the end of a further period of two 


years the insolvent elects to apply again for his 


‘discharge he will be at liberty to do so, but not 


before the expiration of that period ; and if, having 
regard to the conduct of the insolvent during the 
intervening period and all’ the circumstances of the 
case, the Court is. then of opinion that he should be 


granted his discharge no doubt the insolvent will. 
obtain: his discharge on such terms, if any, as the 


Court thinks fit to impose. = 
There will be no order as to costs. - 


§ “Maune Ba, beat agree, 
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APPELLATE CRIMINAL. 


Before Sir Arthur Page, Kt, Chief Justice, and Mr. Justice Dunkley. 


ALI MOHAMED KASSIM 
v. 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), ss. 179, 181 (2), 531—Penal Code (Act 
XLV of 1860), s. 408— Criminal breach of trust, offence of —Place of trial— 
Application of s. 181 (2) te, the offence—Loss to employer, not essential 

‘ingredient of offence of criminal breach of trust— Consequence” under 
s. 179-—Offence exclusively committed in the Shan States—Trial in Mandalay 

_ —S. 531 of Criminal Procedure Code, whether cures error of jurisdiction— 
Applicability of s. 531 in the Shan States. — 


Section 181 (2) of the Code of Criminal Procedure governs the case of an 
offence under section 408. of the Indian Penal Code. Section 179 has no 
application to such an offence inasmuch as the loss thereby resulting to the 
euployer forms no part of the offence that is committed, and is not a 

“ consequence” within the meaning of that term as used in section 179. 

_ Where the accused, who had been entrusted with securities for collection in 
the Shan States by his employer at Mandalay, misappropriated the proceeds in 
the Shan States, outside the jurisdiction of the Mandalay Courts, a Criminal 
Court in Mandalay has no jurisdiction to entertain a charge of criminal breach 


of trust against the accused. It is immaterial in such circumstances that the 


accused had to render an account to his employer at Mandalay. 
Ahmed Ebrahim v. Hajee Ganny, 1.L.R. 1 Kan. 56: Ganeshi Lal v. Nand 
Kishore, L.L.R. 34 All. 487; G. Pascal vy. Raj Kishore, 35 C.W.N. 320; In re 


. Jivandas Savchand, 32 Bom. L.R. 1195 ; In re Rambilas 1.L.R. 38 Mad. 639 ; 


Simhachalam v. Emperor, 1.U.R. 44 Cal. 912—referred to. 4 

Yacoob Ahmed v. Ganny, 1.L.R. 6 Ran. 380—ewxplained. 

Emperor v. Mahadeo; 1.L.R. 32 All. 397; Gunananda v. Lala San 29 
C.W.N. 432 ; Langridge v, Atkins, 1.L.R. 35 All. 29 ; Queen- -~Empress v. O’Brien, 
LL.R. 19 All. 1L1—dissented from. 

The defect of local jurisdiction is cured by the provisions of-section 531 of 
the Criminal Procedure Code. This section operates in all parts of ‘British 
India where the Criminal Procedure*Code runs. 

The Empress v. Keshub Mohajani, LL.R.- 8 Cal. 985; ln ‘the matter of 


‘Buchitranund Das, LLL.R. 16 Cal. 076-referred to. 


‘ The Shan States are part: of British India as declared in Foreign Depart- 
ment Notification No. 791E, of the 6th May 1886, and are part of the Province 
of Burma as declared in- section’ 2 of the Upper Burma Laws Act, 1886. 
Section. 531 of the Criminal Procedure Code applied in the present case by 


-reason of Rule 4 of the Federated Shan States Laws and Criminal Justice 





; _* Criminal Revision No, 18B of 1931 from the order of the First’ Additional ° 
Magistrate of Mandalay in Criminal Regular No. 133-of 1930." 
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Order, 1926." As the accused pleaded guilty to the charge and there was no 
failure of justice in the case, the ape On for revision on the ground of want 
of jurisdiction failed. 


‘The applicant was tried and convicted at Mandalay 
for an offence under s. 408 of the Indian Penal 
Code. He was sent by his employers at: Mandalay 
to the Shan States to collect money due on bills and 
promissory notes by various debtors. The accused 
received the proceeds -from the debtors at .various 
places in the Shan States, but lost a good portion 
of them in gambling at certain “waings” in the 
Shan States. The accused confessed his guilt. 
He preferred an appeal to the Sessions Judge of 
Mandalay who upheld the conviction, but reduced 
the sentence. The accused then applied for revision 
to the High Court onthe ground that as the offence 
was committed in the Shan States, neither the 
Mandalay Courts nor the High Court had jurisdiction 
to entertain the proceedings against him. Mosely, J., 
sitting at Mandalay referred the application for 
a ns by a Division Bench. te 


_ Sanyal for the accused. S. 181 2) of the Code 


of Criminal Procedure is specially applicable ‘to an 
offence under s. 408 of the Indian Penal Code, and 
so s. 178 has no application.. Loss resulting to the 
employer is not the necessary’ ingredient ' of «the 
offence. See Ahmed Ebrahim v. Hajee Ganiy (1); 

Ganeshi Lally. Nand Kishore (2); Re. Rambilas (3). 
The case of Gunananda - v. ‘Lala Santi . (4) 
referred to by Das, J., in Yacoob Ahmed v. Ganny. 


(5) has been. doubted in G. Pascal v. . Raj 
Kishore (6) and: dissented from in In re Jivandas 





- (t) (1923) LL. R. 1 Ran, 56. (ay (1924) 29 C.W.N, 432. 
» (2) (1912) LL.R. 34 All, 487, (5) (1928). LL.B. 6 Ran. 340. 
8) (1914) LL.R. 38 Mad, 639, (6) (1930) 35 C.W.N, 320.7 
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Savchand (1). The accused could not be tried in 
Mandalay where no part of the offence was committed. 


Gaunt (Assistant Government Advctcate) for the 
Crown. The term ‘may’ in s. 181 enlarges and 
does not restrict the jurisdiction of the Courts. 
The offence was not complete till the accused 
failed to account. The entrustment was at Mandalay . 
and the money was to be accounted for at 
Mandalay. One of the consequences of the offence 


was that the employers at Mandalay suffered loss _ 


and’ so by reason of s. 179 of the Criminal Proce-_ 
dure Code, the Mandalay Court obtained jurisdiction. 

[The Bench was of opinion that the ‘Mandalay 
Courts had no jurisdiction in the matter, but desired _ 


‘to have .further argument on the question ‘whether. 


the Code of Criminal Procedure applied in the 
Shan States and whether s. 531 would cure the defect.] 


Ganguli for the accused. The Shan States are 
not a regular part of British India and the Code of: 
Criminal Procedure was not applicable there in its 
entirety, The Courts there are different from those 
in British India—see the Shan States Manual. - 
Section 531 would have cured the defect if the trial had 
taken place in a wrong Sessions division within the: 
Shan States, but it cannot apply in the present case 
at all. Though the accused raised no _ objection to’ 
the jurisdiction at first,’ still consent camnot give 
jurisdiction to a Court which ‘has inherently none. 
See Nga San Tin v. King-Emperor, Cr. App. No. 55 
of 1930 of H.C., Ran. | 


Tun. Byu (Assistant Government Advocate) for the ; 
Crown. The Criminal Procedure Code applies in 


(1) (1930) 32 Bom. L.R. 1195. 
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‘the Shan States with but slight modifications reyard- 
ing forum, and powers of magistrates, which are 
immaterial fer the purposes of this case. Section 531 
does cure the defect. The words “ other local area”’ 
mean anywhere in British India where the Criminal 
Procedure Code is applicable. The accused was in 
no way prejudiced by his trial in Mandalay. 


PaGe, C.J.—The applicant was tried and con- 
victed by the First Additional Special Power Magis- 
trate, Mandalay, for an offence under section 408 of 
the Indian Penal Code. He was sentenced to 
undergo rigorous imprisonment for four years, and in 
addition to pay a fine of Rs. 5,000 or in default to 
suffer one further year’s rigorous imprisonment. 
He appealed to the Sessions Judge of Mandalay, 
and the appeal as to the conviction was dismissed, 
but ‘the sentence was reduced from four years to 
two ‘years, the order for the payment of the fine being 
confirmed. The accused then preferred ‘an appli- 


cation in revision, under section 439 of the Code of~ 


Criminal Procedure, and Mosely, J., sitting at 


Mandalay, has referred the application for disposal. 


by a Division Bench. The material facts are few 
and simple: The accused was a clerk employed by 
the Adamjee Trading Company of Mandalay.” On 
the 20th of June 1930 he was entrusted with certain 
bills and promissory notes of the value of Rs. 27,535 


for the purpose of proceeding therewith:to the Shan 


States, and collecting the amounts ‘payable in.respect 
of the bills and promissory notes from the debtors 
of the company. The accused received the proceeds 


of. these bills and promissory. notes, and remitted to’ 


the company in Mandalay about Rs. 6,500. On his 
return to Mandalay he handed over to the company 
a: further sum of about Rs. 3,200 and confessed that 
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the residue of the proceeds, exceeding Rs. 10,000, 
had been received by him in the Shan States, but 
that he had used this money for which he was 
bound to render an account to the Company, for 
the purpose of gambling at certain “waings’”’ in 
the Shan States, and had lost the whole of it. 

On behalf of the accused the correctness of the 
conviction was not, and in the circumstances could 
not be, challenged at the hearing of the application 
before us. The contention raised. by the learned 
advocate for the accused was that, inasmuch as. the 
offence had been commited in the Shan States, and 
neither the Mandalay Courts nor the High Court had 
jurisdiction to entertain a criminal proceeding against 
the accused such as that in the course of which he 
had been convicted, the conviction and sentence 
should be set aside and the accused ‘acquitted, 
Now, utider section 408 of the Indian Penal Code,-— 

“ Whoever, being a clerk or servant or employed as a clerk or 
servant, and being in any manner entrusted in such capacity with 
property, or with any doniinion over property, commits criminal 
breach of trust in respect of that property, shall be punished with 
imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine.” 


"i “Criminal breach of trust’ is defined in section 405 
as follows :— 


. ‘Whoever, being in any manner entrusted with property, or. 
with any dominion over property, dishonestly misappropriates or. 
converts to his own use that ‘property, or dishonestly uses or 
disposes of that property in viblation of any direction of law 
prescribing the mode in which such trust is to be discharged, or 
of any legal contract, expréss or implied, which he has made 
touching the discharge of such trust, or wilfully suffers any other 
person: so to do,.commits ‘criminal breach of trust.’ ””” 


Now,. the offence under section 408 was committed: 
in thé present case when .the applicant. dishonestly: 
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proceeds resulting from the collection of the bills 
and promissory notes. When and where the dis- 
honest misappropriation or conversion took place is a 
question of fact to be determined according to the 
circumstances disclosed in the evidence. In the 
present case it was common ground that the dishonest 
misappropriation or conversion took place in the Shan 
States, and, in my opinion, the First Additional Special 
Power Magistrate had no jurisdiction to try the 
accused for the offence which was charged against him. 

On behalf of the Crown the learned Assistant 
Government Advocate contended that as one of the 
consequences which flowed-from the criminal breach 
of trust was that the accused’s employers in Mandalay 
lost their money, the establishment of that fact was 
sufficient to -create jurisdiction in the Mandalay Courts 
by reason of the provisions of section 179 of the 
Code of Criminal Procedure. Section 179 is in. the 
following terms :— . 

“When a person is accused of the commission of any offence 
by reason of anything which has been done, and of any conse- 
quence which has ensued, such offence may be inquired into or 


tried by a Court within the local limits of whose jurisdiction any 
ta thing has keen done, or any such consequence has ensued.” 


The emma’ Assistant Government Advocate, 


“having regard to the terms of section 179, urged that, 


j as the accused’s employers had lost their ‘money as 
“@ consequence of a criminal breach of trust committed 
‘by. the adcused, the offence of critninal breach of 
trust as their clerk or servant under section 408 
might be inquired into, and tried by, the Court at 


‘Mandalay within the jurisdiction of which such. loss- 


had been suffered by the company. In my opinion, 


such. a contention is misconceived, and I am clearly 


of opinion that section 179 has no application ‘to an 


offence committed under section 408 of the Indian © 
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Penal Code. It may be that as a result of, or conse- 
quent upon, a criminal breach of trust or any other 
offence loss may result to some individual, but unless 
the ‘‘consequence which has ensued”’ is an essential 
ingredient of the offence, in my opinion, the loss 
which may have resulted from the criminal act is 
not ‘a consequence” within the meaning of that 
term as used in section 179. In this connection I 
desire to refer to the observations of Beaumont, C.]., 
in re Jivandas Savchand (1) at page 1208, where his 
Lordship, referring to section 179, observed :— 

“I must ‘confess that but for the fact that many eminent 
Judges have taken a different view I should have thought that the 
language of that section was perfectly plain. What it provides is 
that when a person is accused of the commission of any offence by 
reason of two things, by reason first of anything which has been 
done, and, secondly, of any consequence which has ensued, then 
jurisdiction is conferred on the Court where the act has been done 
or the consequence has ensued. But the offence must be charged 
by reason of those two things, the act done and the consequence 
which ensued. If that is so, the consequence is necessarily part 
of the offence. It does not matter whether you say, as some of 
the Courts have said, that the consequence must be an integral 
part of the offence, or whether you say,. as others of the Courts 
have said, that it is a necessary ingredient of the offence, the point 
is that the consequence must be part of the offence charged.” 

In my opinion the loss which resulted to his 
employers from the criminal breach of trust that was - 
committed’ by the accused formed no part of the. 
offence with which he was charged, and of which he was 


convicted. This was the view taken by thé Madras 
High Court In re Rambilas and three others (2); by 


the Allahabad High Court.in Ganeshi Lal v. Nand 
Kishore (3) and by the Calcutta High Court in 
Simhachalam v. Emperor (4). If, and in so far as, 
the Allahabad High Court in Quwueen-Empress v. 


* (1) (1930) 32 Bom. L.R. 1195. (3) (1912) LL.R 34 All. 487. 
(2) (1914) I.L.R. 38 Mad. 639, - ¢ (4) (1917) I.L.R. 44 Cal. 912, — 
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O’Brien (1), Emperor v. Mahadeo (2) and Langridge v. 
Atkins (3) intended to lay down as a proposition of 
law that the less resulting to the victim of a criminal 
breach of trust is an ingredient in the offence, or a 
“consequence” of the criminal breach of trust 
within section 179, with all respect, in my opinion 
the learned Judges in those cases were not correctly 
stating the law In the Rangoon High Court in 
Ahmed Ebrahim v. Hajee A. A. Ganny (4) the same 
view was expressed as to the meaning of section 179 
as that which I am disposed to take. In Yacoob 
Ahmed v. V. M@. Abdul Ganny (5) it appears that the 
accused had been entrusted in Rangoon with certain 
‘promissory notes and hundis for the purpose of 
collection outside Rangoon, and had undertaken to 
render an account of the collections that he had 
made, and to remit or hand over the proceeds, to 
his employers in Rangoon. Upon the facts before 
him Das, J., held that it was impossible “to find out 
actually where the accused misappropriated the 
money,” and in those circumstances he ordered that 
the accused should be tried in Rangoon. Now, in 
the circumstances of any particular case where a 
clerk or servant entrusted with money under section 
408 of the Indian Penal Code dishonestly misappro- 
priates thé property with which he has been entrusted 

it may be impossible to determine, at any rate until 
' the facts have been fully investigated, where or when 
the offence of criminal breach of trust was in . fact 
committed. Ht is a question of ‘fact to be deter- 
‘mined in each case upon the evidence adduced at 
the trial. If the learned Judge. in Yacoob Ahmed's 
_ case (5) intended to hold that, although the whole 


(1) (1897) LLL.R. 19 AIL 111. (3) (1913) LLL.t. 35 All. 29, 
(2) (1910) LL.R. 32 All. 397. (4) (1923) LL.R. 1 Ran. 56. 
(5) (1928) LL.R. 6 Ran. 380. | 
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of the proceeds of the promissory notes and hundis 
had been dishonestly misappropriated outside the 
jurisdiction of the Rangoon Courts, jurisdiction was 
created in those Courts merely because “the accused 
had agreed to render ari account of the money 
collected in Rangoon, I should not have seen my 
way to agree with him ; but, in my opinion, Das, J., 
in that case intended to hold that, inasmuch at it 
was impossible to determine where the accused had 
conceived the dishonest intention of misappropriating 
the proceeds, it might be inferred that the property 
was dishonestly misappropriated in Rangoon where 
the accused was under an obligation to render an 


account to his employers. In my opinion the 


judgment of Das, J., in Yacoob Ahmed’s case, rightly 
understood, is not in conflict with the construction 
which I have put upon section'179 of the Code of | 
Criminal. Procedure. In Gunananda Dhone v. Lala 
Santi Prokash Nanley (1) Mukerji, J., observed :— 

“IT am disposed to take the view that if there is a contract 
that the accused is to render accounts ata particular place and fails 
to do so as a result of his criminal act in respect of the money, he 
can, without unduly straining the language ofthe section, be said. 
to dishonestly use the money at that place as well, ih violation of 
the- express contract which he has made touching .the discharge 
of the trust by which be came by the money, and so commits the 
offence of criminal breach of trust at that place also.” 

I respectfully dissent from those observations, 
and the view which I am disposed to take is: con- 
firmed by the judgment of the Calcutta High Court 
in G, N. Pascal v. Raj Kishore (2). In my opinion, 
the true construction of section 179 was that placed 


‘upon the section by the learned Judges who decided 







Simhachalam v. Emperor: (3), in which case thei 
(1) (1924) 29 C.W.N. 432 at p. 436. (2) (1930) 35 C.W.N. 320, 
(3) (1917) LL.R. 44 Cal, 912. 
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Lordships held that “for the application of section 
179 it is essential that the offence should depend on 
an act done and on a consequence which has ensued. 
But loss to ‘one person, though a normal result of 
an act of misappropriation by another, is not an 
essential ingredient of the offence of criminal 
misappropriation. The offence is complete if the 
conversion is done with the intention of causing 
wrongful gain to the offender irrespective of any loss 
which may ensue to any other person. The offence 
does not depend on the consequence which has 
ensued, but only on the act which has been done. 
Section 179, therefore, does not in terms apply.” 
The present case is governed by section 181, sub- 
section’ (2) of the Code of Criminal Procedure, which 
is in the following terms :— 


“The offence of criminal misappropriation or of criminal 


breach of trust may be inquired into or tried by a Court within the - 


local limits of whose jurisdiction any part of the property which is 
the subject of the offence was received or retained by the 
accused person, Or the offence was committed.” : 
It is common ground in the present case that 
the money was received, and the dishonest misappro- 
priation took place, in the Shan’ States outside the 
jurisdiction of the Mandalay Courts; and in those 
circumstances, in my opinion, the First Additional 
Special Power Magistrate of Mandalay had no juris- 


diction to entertain the charge, or to try the accused. - 


The matter, however, does not rest there ; and it 
is incumbent upon the Court to consider whether 
section 531 of the Code of Criminal Procedure 
applies to the present case, Section 53i runs as 
follows :— oy as 

“ No finding, sentence or order of any Criminal Court shall be 


set aside merely on the ground that the inquiry, trial or other 
-proceeding in the course of which it was.arrived at or passed, took 
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place in a wrong sessions division, district, subdivision or other , 


local area, unless it appears that such error has in fact occasioned 


a failure of justice.” 

In my opinion the only possible construction that 
can be placed upon the words ‘subdivision or other 
local area’’ in this section is that these words mean 
“subdivision or other local area ejusdem generis 
with subdivision ;” for example, a township area. 

Now, there is authority for the view that section 
531 operates in all parts of British India where the 
Criminal Procedure Code runs. [The Empress v. 


Keshub Mohajan and others and The Empress v.. 


Udit Prasad (1), and In the matter of Buchitranund 
Dass and. others v. Bhug But Perai (2).] 1 concur 
in this view, and the history of the section leads 
to the same conclusion. The corresponding section 
of the Criminal Procedure Code (Act X of sae 
was section 70, which ran as follows :— 

“No sentence or order of any Criminal Court. shall ‘be 
liable to be set aside merely on the ground that the investiga- 
tion, inquiry or trial was held in a wrong district or sessions 


son was actually prejudiced in his defence, or the prosecutor 
in his prosecution, by such error, in either of which cases a 


. new trial may be ordered.” 


In connection with this section Phear and 


Morris, J.J., in Peerun alias. Kureemun Ayah v, 


C. D, Field (3) observed :— 


“It is obvious, from the.last words which I have read, 
that this section contemplates such an error only of jurisdiction: 


‘ division, unless it is proved or appears that the accused per-. 


- 


as. may arise from a case being tried in one Gistrict or 


sessions division, say of Bengal, when it ought properly to 
have been tried in the neighbouring district or sessions divi- 
sion of the same province, bécause it evidently contemplates 
the possibility of the Court ne able to direct a new trial,” 





(1) (1882) ILcR. 8 Cal. 985)» (2) (1889) LL.R. 16 Cal; 676. 
ae (3) 21 Cal. W.R. Cr. Rutings, 66 at p. 68. 
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In order to remedy this defect in section 70, 
section 531 of the Code of Criminal Procedure (Act 
X of 1882), was enacted, and that section is in sub- 
stance in the’same form as section 531 of the pre- 
sent Code. In section 531 the power to order a 
new trial was taken away. In my opinion, section 
531 operates wherever in British India any finding, 
sentence or order of any Criminal Court has been 
arrived at or passed “in a wrong sessions division, 
district, subdivision or other local area” ejusdem 
generis with a subdivision, provided that in such 
area the Code of Criminal Procedure runs. 

Now, by Foreign Department Notification No. 


791E, dated the 6th May 1886, it was declared that’ 
the Shan States were part of British India, and- 


‘further, by section 2 of the Upper Burma Laws Act, 


_ 1886, the Shan States were declared to be part of. 


the Province - of _ Burma. By the F ederated Shan 


States Laws and Criminal Justice Order, 1926, rule 4, 


‘it was provided that :— 


“For the purpose of the administration. of criminal justice 


in all cases. exclusively triable by a Magistrate or Judge. 


appointed by the Local Government “inter alia" the Indian 
Penal Code, 1860, and the Code of Criminal Procedure, 1898 
(Act V of 1898) are hereby extended to the Federated Shan 


States, subject in the case of the Code of Criminal Procedure, : 
1898 (hereinafter referred to as “the Code”) to the modifica- 


tions specified in the second schedule hereto annexed. 
The following classes of cases shall be exclusively. triable 
by Magistrates or Judges appointed by the ‘Local Government : 
(b) in the other Federated Shan States (excluding the 
notified areas and civil station abovenamed), all cases in which 
a European or American or any servant :of the Government 
is concerned either as complainant or accused; - cases 


under the. Indian Penal Code in which a British subject who. 


is not-a native of any Shan State is concerned either as. com: 
Wtainant or accused ; and cases triable under any other Act. or 


“Regulation ie the dine being in force in the Federated Shan 
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States or any portion thereof, unless the contrary is expressly 
provided.” 

The present case falls within rule 4(0), and the: 
modifications referred to in rule 4 relate. mainly to 
the personnel of the judicial cadre in the Shan States, 
and provision is therein made for dividing the Shan 
States for the purpose of the administration of 
criminal justice into districts and sessions divisions of 
a like nature with those referred to in section 531 
of the Code of Criminal Procedure. Further, inas- 
much as section 531 is not excluded from operating 
‘within the Federated. Shan States under rule 4, this 
‘section applies to cases such as the present case by 
reason of rule 4 of the Federated. Shan States Laws 
and - Criminal Justice Order, 1926... Ae 


The accused pleaded guilty to the~ offence with 
which he was charged, and received a sentence lighter 
than that which, in my opinion, ought to have been passed. 
upon him having regard to the serious nature. of the 
offence of which he was convicted. In _ these 
circumstances it cannot be, and is not, pretended 
that the trial of the accused in the Mandalay 
Court “has in fact occasioned a failure of justice.” 

For these reasons, in my opinion, the applica- 
tion for revision must be oisnaissed. 


" DUNELEY, J.—I agree with my Tad. the Chief 
Justice, that the Mandalay Courts did not have local 
jurisdiction to try this’ case, and that the proper 
venue for this trial was the Shan States, and I agree 
that section 179 of the Code of. Criminal Procedure ; 
has no application to the present case, | 

- Sub-section (2) of section 181 of the Code is a 
special provision ofthe law dealing with the matter. 
of the venue of the trial in. cases of criminal breach | 
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‘of trust, and I respectfully agree with the observa- 
tion of Beaumont, C.J., in re Jivandas Savchand (1), 
that when there is a special provision of the law 
dealing with” a particular matter it will require 
strong words to show that any provision of more 
general applicatief™ was also intended to deal with 
that matter, In my opinion, the decision of the 
proper venue for the trial of a charge of criminal 
breach of trust has been taken entirely outside the 
ambit of section 179 by the provisions of section 
181 (2), and the local jurisdiction of a Court to try 
‘a charge of criminal breach of trust must be decided 
solely with reference to sub-section (2) of section 
181. The provisions of this sub-section are suffi- 
ciently wide to cover every conceivable case. If it 
can be decided,’ on the facts alleged, where the 
accused dishonestly misappropriated, or converted, or 
used, or disposed of the property, the offence ought 
to be inquired into by a Court having local jurisdic- 
tion over that place; but if that cannot be decided, 
then the offence can be inquired into by any Court 
within the local limits of whose jurisdiction the 
accused received any part of the property, with 
respect to which the offence was committed, or . had 
any part of such property in ‘his possession. 

I, however, for the reasons given by my Lord, 
agree that this error of local jurisdiction is cured 
by the provisions of section 531, Criminal Procedure 


Code, and that this application: should be dis- 


missed. 


(1) (1930) LL.R. 55 Bom. 59 at p. 78, 
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APPELLATE CRIMINAL. 


Before Mr, Justice Mosely. 


KING-EMPEROR 
Vv. 
MAUNG MYAT 


Criminal Procedure Code (Act V of 1898), s. 438.—Reference by District 
Magistrate to High Court—Power limited to proceedings of an inferior 
Court. : 

The District Magistrate is not empowered himself to make a reference to- 
the High Court under section 438 of the Criminal Procedure Code for thé- 
enhancement of a sentence passed by. the Sessions Judge. His powers are: 
limited to proceedings before an inferior Court. oth 

Queen-Empress. v. Nga Kya Bu, P.J.L.B. 311; The Crown v. Wasawi,. 
LL.R,, 5 Lah. ihevaiers cd to. ; 


“Mose ty, J.—This is an application presented by 
the Public Prosecutor, Mandalay, under the direct 


instructions of the District Magistrate, Ménywa, for 
the enhancement of a sentence passed by the Sessions. - 


Judge Sagaing, in appeal. 
The trying magistrate passed a sentence of four 


years’ rigorous imprisonment in a case under. section: 


235, Indian Penal Code, which was. reduced on. 
appeal by the Sessions Judge to two years’ rigorous. 
imprisonment. It is now requested that the sentence: 


be enhanced to that enpically imposed by the trying, 


magistrate. 


The District Magistrate was not empowered him- 


self .to make a reference; to this Court under section’ 
438, Criminal Procedure, Code, ‘as the powers con- i 


ferred on him by Wek section ace limited’ to 


proceedings before an inferior Court and do ‘not’ 
apply to proceedings before a superior Court, vide 


Queen-Empress v. Nga Kya Bu (1). 


———— 


* Criminal Revision No. 44B of 1931 at Mandalay. 
(1) P..L.B. 311. 
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I do not think the procedure adopted in the 
present case a proper one. The Public Prosecutor 
admits that he has no option but is bound to 
present the application, and if the District Magistrate 
can move this Court through the Public Prosecutor 
that amounts in practice to the same thing as 
making a reference on his own motion. As was 
remarked in The Crown v. Wasawi (1) if the Dis- 
trict Magistrate were allowed to act in this way it would 
be open to him to report a case’ when a_ sentence 
passed by himself as a trial magistrate had been 
reduced on appeal by the Sessions Judge ; an i ebysushy 
ludicrous position. 

_ It was pointed out in Kya Bu’s case that it was 
the District Magistrate’s duty to take the necessary 
steps to get the Government Advocate to move this 
Court, to call for the case in revision. 

The “necessary steps” or the proper procedure 
in references for enhancement of sentences passed 
by a Sessions Judge in Upper Burma, as in. appeals 
against an order of acquittal, is for the District 


Magistrate as Deputy Commissioner to. obtain. the 


orders of the Local Government before instructing 


the Public Prosecutor, Mandalay, as _ Government 


‘Advocate, to make the application.. 

Those orders should be - obtained’ in the present 
case if action is to be taken. I refuse to entertain 
-the reference. Let the papers be returned. 





(1) (1924) LLR.5 Lah.11. 
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APPELLATE CIVIL. 


Before Mr, Justice Mya Bu. 


1931 U SAN WA AND OTHERS 
Ve 


U CHIT SAN AND ANOTHER, 





April 21, 


Appeal from order staying or granting execution of a decree—Order whether 
a “ decree". 


No appeal lies from an order staying or reiusing to stay execution of a 
decree. Such an order is neither a decree. nor an appealable order. 

Janardan Trimbak v. M. Trimbak, LL.R. 45 Bom, 241; Rajendra 
Kishore v. Mathura Mehan, 25 C.W.N. 555—referred to. 

Kyauksema v. Aparna, 10 L.B.R. 326—dissented from. 


Lutter for the appellants. 
Tambi for the respondents. 


Mya Bu, J.—This is an appeal against the order 

of the , District Court of Mandalay, dated the Sth 

_ February 1931, in Civil Miscellaneous Appeal No. 3 

of 1931,. confirming the order of the Subdivisional 

Court of Mandalay, dated the 2nd January 1931, 

refusing the application of the appellants to - stay 
- execution in Civil Execution No. 277 of 1929. 

The execution case in the Subdivisional Court was’ 
opened on the application of the respondents, who form 
one set of creditors to the estate of one U Po Khin 
(deceased). The appellants U San Wa, U Min and 
U Su are some of the other creditors of U Po Khin.’ 

- After U Po Khin’s . death U San Wa, as one: of the’ 
creditors, obtained Letters of Administration to U Po: 
Khin’s estate. The respondents obtained a decree 
against U San Wa, as Administrator of U Po Khin’s' 
estate, for Rs. 2,151- 8-0 in the Subdivisional’ Court’ 
of Mandalay on the 3rd May 1929, On the 20th’ 


* Civil Secnad Appeal No. 11 of 1931 (at. Mandalay) from. the order of. 
the District Court of Mandalay in Civil Miscellaneous No. 3 of 193.00 0° ¢ 
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May 1929 U San Wa had two houses belonging to 
U Po Khin’s estate sold by public auction at Pakékku, 
In that sale U Min became the purchaser of one of 
the houses for Rs. 1,750 and U Su became the 
purchaser of the other house for Rs. 2,200. Conse- 
quently the respondents, in their application for 
execution, filed on the 30th May 1929, sought for 
the. realisation of the amount ot their decreé by 
attachment of the sale proceeds of the two houses in 
the hands of U San Wa. U San Wa then pointed 
out that including himself, U Min and U Su, and 
counting the two respondents as one creditor, there 
were 11 creditors in all of U Po Khin’s estate, to 
whom the sale proceeds would have to be rateably 
distributed and that U Min and U Su had purchased 
the house not only for themselves, but also on behalf 
of all the other creditors, excepting the respondents 
and himself, and that consequently the amount 
recoverable by U Min and U Su from the other 
creditors, who, through them, became purchasers 
along with them, was to be set off against the 
pro. rata shares due to them for their respective 


debts. According’to the amounts of the debts men- 


tioned by U San Wa>Rs; 243-1-6 only was due to 
the respondents upon rateable distribution of the sale 
proceeds among the creditors. Subsequently, the 
respondents, finding that. U San Wa had not realised 
the sale proceeds from U Min and U Su, applied 


that the moneys in the hands of U Min and U Su 


might be attached, alleging that the’ sale was fraudu-. 


lent and. collusive. To this application U San Wa 
objected, stating that there was only Rs. 506-6-6 due 
by U Min and U Su after setting off the rateable 
shares of the debts due to the purchasers against 
their shares of the purchase money, Rs, 243-1-11 
being due to the respondents and Rs. 263-7-11 to 
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him. U Min and U Su also similarly objected. On 
the 8th June 1930 the Subdivisional Court, however, 
ordered issue of prohibitory orders on U Min and 
U Su to deposit the amount of the respondents’ 
decree. Against this order the present appellants 
appealed to the District Court in Civil Appeal No. 15 
of 1930. The Appellate Court considered that certain 
issues arose between the parties and framing three 
issues remanded the case to the Subdivisional Court 
under Order 41, Rule 25. When the case was resub- 
mitted, the Appellate Court held that there being no 
proof that the other creditors for whom U Min and 
U. Su acted were in fact parties to the sale, they are 


“not entitled to set off their claims against the: purchase 
-price, but that .U Min and U Su were entitled to set 
“off the rateable shares of their own claims against 


the purchase price and directed them to pay the 


-balance into the Subdivisional Court, Mandalay. 


This order of the Appellate Court was made on 
the 4th August 1930.. U Min .and U Su were 
then called upon by the Subdivisional Court for 


compliance. with the order of the ‘District Court. 


Thereupon’ U Min and U Su, on the 6th Decem- 
ber 1930, prayed for stay-~of execution alleging 
that they had received no part. of the. purchase 
price of the two houses from the other creditors 
who were going to file .a suit for declaration. 
The suit for declaration was filed on that very day, 


‘and it is on the file of the Subdivisional, Court of 


Mandalay as Civil Regular No. 446 of 1930. On the 
2nd January 1931 the order with which the present: 
appeal in this: Court is directly concerned was passed: 
by the Subdivisional Court, refusing to stay execution as 
prayed by U Min and U Su. Against this refusal not 
only U Min and U Su, but also U San Wa,. appealed 
to the District Court - which dismissed the appeal. . 
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When the case was called on for hearing, the 
learned advocate for the respondents raised a prelimi- 
nary objection stating that no second appeal les 
against the’ order of the Subdivisional Court, from 
which the present appeal has arisen. This objection, 
in my opinion, must be. upheld. 

From the facts set out above, it will be seen that 
the order of the Subdivisional Court dated the 8th 
January 1930 was an order under Order 21, Rule 
63 (c) of the Code of Civil Procedure, and as such 
the garnishees U Min and U Su had the right of 
appealing against it under Order 43, Rule 1:11). 
‘They exercised this right by instituting Civil Appeal 
No. 15 of 1930. The Appellate Court modified that 
order and when the Subdivisional Court took steps 
to enforce the order as modified, U Min and U Su 
made their applications for stay of execution dated 
the 6th December 1930... It appears. that U San Wa 
was not a party to the application,-and it is not clear 
how he made himself an. appellant along with U Min 


and U Su in Civil Miscellaneous Appeal No. 3 of. 
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1931 against the order dated. 2nd January 1931_ 


refusing to stay execution. Be ‘that as it may, the 
order dated the 2nd January..1931 is not an order 


which is appealable under Order 43, Rule 1, either’ 


at the instance of U:San Wa or at the instance of 
U Min and U Su. The appeal, however, was sought 
in virtue of the provisions of section 47 of the Civil 
Proceduse Code. U Min and U Su not.being parties 
to the spit in which the decree was passed, or their 
representatives, within the meaning of sub-section (1) 
of section 47, the provisions of this section do not 


assist-them in any way in getting the right to appeal 


against the order. 


As regards U San Wa, the question as to whether — 


he had the right of appeal depends on whether the 
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order under consideration is a determination of a 
question relating to execution of the decree. In 
Kyauksema v. Aparna Charan (1) a single Judge of 
the Chief Court of Lower Burma held that orders 
staying or refusing to stay execution of a decree are 
orders determining questions relating to the execution 
of the decree within the meaning of section 47 of 
the Code of Civil Procedure, and are, therefore, 
appealable. The learned Judge, following the obiter 
dictum in Srinivas Prosad Singh v. Kesho Prosad 
Singh {2) considered that the words “relating to 
execution ”’ are wide enough to cover not only questions. 
directly relating to execution of the decree, but also 
those relating to stay of execution, and. dissented 
from ‘the ruling in Rajendra Kishore Choudhury v. 


: Mathura Mohan Choudhury (3) where in view of 
-the omission in section 47 of the present Code of 


the words “relating to the stay of execution” which 


had been deliberately introduced by the amending 
Act of 1888,.it was held that orders staying or 
refusing to stay execution are. not to be’ considered 


_as those determining questions. relating to execution 


of a decree within the purview of section 47, and. 
consequently that no appeal lies from such orders,’ 
The decision in Rajendra Kishore Choudhury ve 
Mathura Mohan Choudhury (3) was given in Decem- 
ber 1919. In June 1920 a Bench of the Bombay — 


_ High Court including the Chief Justice ruled in 
Janardan Trimbak Gadreiv. Martand Trimbuk Gadre 


(4) that an order for -stay of execution of a decree. 
is not an appealable order. The learned Chief. 
Justice was apparently of the.opinion that the omission ‘ 


of the words “or to the stay or execution thereof ’” 








(1) 10 L.B.R. 326. (3) 25 C.W.N. 555, 
(2)-14-Cal. L.J. 489. (4) (1920) I. L.R. 45 Bom. 241. 
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in section 47 of the present Code was deliberate 
and intended to exclude the orders staying or refusing 
to stay execution of a decree from the definition 
of “decree” in section 2 (ii). I respectfully endorse 
* this opinion. The balance of authority appears to 
me to be clearly in favour of the view that an 
order staying or refusing to stay execution is not 
appealable as a decree, and I: hold that such an 
order is not appealable. 

The learned counsel for the appellants requests 
that if no appeal lies the proceeding may he 
regarded as one for revision under section 115 of 
the Civil Procedure Code; but there is clearly no 
. failure or want of jurisdiction or material irregu- 
larity in the exercise by the Lower Courts of the 
jurisdiction vested in them by law. I may at once 
‘say that even if the. case be regareied as an appeal 
there are no merits in it.. The contention is {hat 
U Min and U Su aré being . made to pay amounts 
which are not due to them by other creditors and 
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which U San Wa has no right to get. These points. - 


were duly considered by-the Appellate Court in Civil 
Appeal No. 15 of 1930. There is a definite order 
requiring the garnishees to.deposit the amount. The 
propriety or otherwise of this order has been duly 
considered by the District Court. In these circum- 
stances I fail to see any good ground for believing 
that the Subdivisional Court did. not exercise its 
discretione properly in refusing to grant the garnishees’ 
application for stay of execution. “If the appellants 


have -real legal grounds for fear that the plaintiffs in. 
Civil Regular No. 446 of 1930 will be successful. 


their proper course. would be to apply to the Sub: 
divisional Court not to allow the respondents to with: 


‘draw the decretal amount out of the amounts deposited 


by. ‘U Min and U_ Su without furnishing sufficient 
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security for its restoration if and when required by 
the Court to do so. 

In all the cirsumstances of the case I dismiss 
the appeal with costs, advocate’s fee in this Court 
to be two gold mohurs. 


APPELLATE CIVIL. 


‘Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Mya Bu. 


MA THEIN AND OTHERS | 


E, G. cers fen OTHERS.* 


Mortgage-decree for Pr veces Rn fe ee dying without scbeorana Viotes 


not brought on the record —Foreclosure order by morigagec against executor 
— Revocation of probate for fraud—Heirs’ sutt to redeem morigage—Heirs 
whether bound by foreclosure order against execulor—Leave to appeal to 
Privy Council—Substantial questioi: of law— Case concluded by anthority. 


A mortgagor died j in 1899 without redeeming his property in respect of 
which he had obtained.a decree in-1898 for redemption. The decree provided 
for foreclosure if the mortgagor failed to redeem bya certain date. None of 
his heirs ever took steps to be brought on the record as his legal representatives. 


In 1900 the mortgagees obtained an order for foreclosure and possession against 


a nephew of the, deceased’ who had obtained probate of an alleged will 
of the deceased and who was brought on the record as his legal 
representative. In 1903 the grant of probate was revoked at the instance of 
the widow of the deceased as having been obtained by fraud, In 1928 the 
heirs sued the representatives of the original mortgagees for redemption of the 


‘ property, but the suit was dismissed by the District Court and on appeal by the 
High Court. The heirs applied for leave to appeal to His Majesty in Council, 


Held that the heirs were bound by the order of the Court made in 1900 
for foreclosure as against the executor, and the subsequent revocation of 


‘probate did not affect that order. ‘A-certificate for leave to appeal to the: 


Privy Council refused as the case being concluded by authority no ‘substantial 
question of law was involved. 

Allen v. Dundas, 3 T.R. 125% Débéuilva Nath Dutt Vv Aansliteleatir> 
General of Bengal, LL.R. 35 Cal 988 ; alain v. eGo 2 Ch.D. 13— 
referred to. 

* Civil Miscellaneous. Application No. 166 of 1930; arising: out of Civil First 
Appeal No. 158 of 1929 of this Court’ 
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D.C. Munsi for the appellants. 
N. N. Burjorjee for the 3rd and 5th respondents. 
Patel for the 4th respondent. 


Pace, C.J.—This is anapplication for a certificate 
granting leave to appeal to His Majesty in Council. 

It is common ground that the amount or value 
of the subject-matter of the suit and of the appeal 
to His Majesty in Council is over Rs. 10,000. It is 
also common ground that the decree against which 
it is sought .to prefer an appeal to His Majesty 
in Council affirms the decision of the trial Court. 
It is, therefore, incumbent upon the applicants to 
satisfy this Court that the appeal to His Majesty in 
Council must involve a substantial question of law 
- between the parties. . . 

I am glad to think that it is the duty of the 
Court to refuse leave to appeal in this case, which 
appears to me to be speculative and- misconceived. 

This is a suit to redeem a mortgage which was 


created in. 1871, and, inasmuch ‘as: a power of - 
redemption may be exercised within sixty years, the 


suit which was instituted on 30th November 1928 is 
not barred by limitation. The plaint in the suit is 


founded simply upon the right of the plaintiff to - 


redeem the mortgage created by his father, Kader 
Moideen, in 1871; but when the case was investigated 
at the trial a very different situation was disclosed. 
It was proved, or admitted, that in 1891, the plaintiff’s. 
father, Kader Moideen, had brought a suit in the 
District Court of Shwegyin for, the purpose of 
redeeming the mortgage. That suit found its way to 
the Privy Council, and ‘eventually on. the 14th of 
December 1896, the Judicial Commissioner of Lower 
Burma passed a decree in favour of Kader Moideen. 
‘for redemption of the mortgaged property. on payment. 
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by him into Court within six months from the date of 
the decree of a sum of Rs. 1,90,785-13-4. It was 
further, inter alia, decreed that “in default of the 
plaintiff (appellant) paying into Court sttch principal, 
interest and costs as aforesaid by the time aforesaid, 
then it is ordered that the plaintitf (appellant) do stand 
absolutely debarred of all right to redeem the said 
mortgaged lands.” Against that decree a further appeal 
was preferred to Her Majesty in Council, and on the 
18th of July 1898, the Judicial Committee by their 


_ judgment advised Her Majesty “that the decree of the 


Court of the Judicial Commissioner of Lower Burma 


‘of the 14th December, 1896, ought to be varied by 


disallowing so much of the sum of Rs. 25,200 for 
principal and Rs. 53,214, for interest charged against 
the appellant (being item No. 54 in the Account II of 
the respondents) as represents the allowance -of Rs. 100 
per mensem after the death -of John Nepean and the 
interest thereon with consequential variations, and that 
in other respects the said last mentioned decree ought 
to be affirmed.”: -A decree in that sense was. drawn up, 
the sum payable by the plaintiff being capable of 
ascertainment by a simple mathematical calculation. . 
On the 2nd of January 1899, Kader Moideen died 
and during the thirty years that have elapsed since his 
death no attempt has been made by the plaintiff or the 
other heirs of Kader  Moideen to substitute the legal 
representatives of Kader Moideen as. the plaintiffs in 


“that suit, and no steps have been taken from, the 18th 


of July 1898 until the present time to give effect to, or 
to put into execution, the decree that had been passed. 
in Kader Moideen’s suit which would abate on his death. 


if substitution of his legal eee was not duly 


made. 
On the 14th of March. 1899, however, Kade 
Moideen’s nephew, one Hyder Sahib, obtained a grant 
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of probate of the will of Kader Moideen from the 
District Court of Toungoo. Armed with the probate 
Hyder Sahib presented an application to the District 
Court of Hanthawaddy that he might be brought upon 
the record in Kader Moideen’s suit as his legal 
representative, and an order to that effect was passed 
on the 6th of May 1899. On the 14th of June 1899, 
the District Court of Hanthawaddy further ordered that 
Hyder Sahib was entitled ‘to redeem the property on 
payment of a sum of Rs. 2,12,531-1-8. Hyder Sahib 


made no payment pursuant to the decree of the District 
Court of Hanthawaddy of the 14th of June 1899, and ~ 


on the 18th of December 1899, the defendants applied 
in Civil Execution Case No. 28 of 1899 to have thé 
decree made absolute. On the 6th of January 1900, the 
District Judge of Hanthawaddy decreed that it should 


be declared that Kader Moideen and his representatives 


were for ever debarred from redeeming the mortgagé 
and that the Receiver, the Deputy. Commissioner of 
Pegu, should put the defendants in possession of the 
property. This was done, and no further steps were 


taken in connection with this mortgage until 1903 


when Ma Baw U, the widow of Kader Moideen, applied 


to the District Court of Toungoo for an order revoking: 
the grant of probate to Hyder Sahib. On the 19th of © 
March 1903, the District Judge of Toungoo held: that - 


the execution of the will had been obtained by fraud, 


and that Kader Moideen was not of sound disposing 
mind when he executed it; and accordingly passed an _ 
order revoking the probate which had been granted to - 


‘Hyder Sahib. An appeal was lodged against this order 


but it was dismissed by the late Chief. Court of Lower- 


Burma on the 3rd of March 1904, ; No steps were taken 
by Ma Baw U or-the other heirs of Kader Moideen to 


have. themselves substituted “as plaintiffs in Kader . 
Moideen’s suit for redemption, and no further action » 
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was taken by the widow or the other representatives of 
Kader Moideen for twenty-four years, and it was not 
until the 30th of November 1928, that the present suit 
was filed against the representatives of* the original 
mortgagees for redemption of the mortgage of 1871. 
That suit was dismissed by the learned District Judge 
as being barred by res judicata, and upon similar 
grounds an appeal to the High Court against the decree 
of the District Court of Pegu was dismissed. It is from 
the decree of the High Court. dismissing the appeal 


from the. District Court of Pegu that the applicants 


seek to present the present appeal to His Majesty in 
Council. Now, it is to be borne in mind that neither 
the plaintiff nor the widow or any other of the heirs 
of Kader Moideen have at any time applied to be 
substituted as plaintiffs in Kader Moideen’s suit in 1891 
to redeem the mortgage of 1871; that by the decree 
of 6th January 1900 it was declared that’ Kader 
Moideen and his representatives were for ever debarred 
from redeeming the mortgage and that against that. 
decree no appeal was :preferred. The defendants. 
in that suit, who are now dead, obtained © posses-’ 
sion of the property pursuant to the decree and: 


‘during the twenty-eight years that elapsed before 


the present suit for redemption was filed the validity: 
of the decree of 6th January 1900 has never been 
challenged, and the property has been dealt with by. 
the defendant mortgagees as their ‘own. In these: 
‘circumstances it appears to me that there is force in: 
the respondents’ contention that, assuming ‘that the 
plaintiff in the present suit was not bound by- the: 
decree obtained against’ Hyder Sahib, it would not be: 
competent for the plaintiff or the plaintiff's represen- 
tatives as the successors in title of Kader Moideen to 
file a suit for the very purpose for which Kader Moi- 
deen filed his suit in 1891, namely, to redeem the’ 
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mortgage created by Kader Moideen in 1871. If a 
further appeal lay it may be that upon that ground the 
present suit in any event would be held to be miscon- 
ceived. It is, however, unnecessary to decide this 
question for the purpose of disposing of the application 
now before us, for, in my opinion, the only question 
of law that the appellants contend is involved in the 
appeal to His Majesty in Council is concluded by 
authority against the appellants. 

The appellants urge that a substantial question of 
law arises between the parties because they contend 
‘that, inasmuch as the grant of probate to Hyder Sahib 
_was pevsed the decree passed by. the District Court of 

‘Hanthawaddy on the 6th of January 1900 was null and 
- void as against the representatives of Kader Moideen. 
_-My learned brothers Carr and Otter, JJ., decided ‘that 
question adversely to the applicants, and, in my Opinion, 
there is no substance in it. 

The decree of 6th: January 1900 was ned against 
Hyder Sahib as executor of the will and legal represen- 
tative of the estate of Kader Moideen to whom probate 
had been granted, and the plaintiff as the son-and one 
of the heirs of Kader Mohideen was bound by it. 

In my opinion the question of law that has been 
raised is covered by the decisions in Debendra Nath 
Dutt v. Administrator-General of Bengal (1) ; Hewson 
v. Shelley (2), and Allen v. Dundas (3). ahaty 

. For these reasons, in my opinion, no substantial 


question of law is involved in this appeal and the certi- 


ficate for leave to appeal is refused. : 

Advocates’ fee ten gold mohurs for the advocate for 
respondent No. 4, and also for the advocate for respon- 
‘dents Nos. 3 and GC 


Mya Bu, J.—I agree. 


_M) (1908) LL.R, 35 Cal.'955. (2) L.R, (1914) 2. Ch, Div. 13. -(3).3 TVR, 125,. 
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APPELLATE CIVIL. 


Before Sir Arthur Page. Kt, Chief Justice, and Mr. Justice Baguley. 


MAUNG MIN SIN * 
v. 
MAUNG MAUNG anD OTHERS.” 


Civil Procedure Code (Act V of 1908), Order 21, Rule 90 (b)—Decree-holder's 
application to set aside sale—Deposit of purchase money by auction- 
purchaser, to be treated as deposit by decree-holder. 


Where the decree-holder applies to set aside a sale under Order 21, Rule 90, 
of the Civil Procedure Code, the terms of proviso (6): of that Rule (as amended 
by the Rule Committee of this Court) are substantially complied with, if the 
Court treats the deposit of the purchase money by the auction-purchaser, 
which stands to the credit of the decree-holder, as a deposit by the cies 
holder who has made the application. 


Roy for the appellant. | 
No appearance for the respondents, 


Pace, C.J.—In this case in an application under 
Order 21, Rule-90, of the Civil Procedure Code the 
decree-holder has raised an objection toa sale in execu- 
tion of the decree on several grounds. The learned 
District Judge has held that Order 21, Rule 90, proviso 
(a) does not apply to the present application, but 
inasmuch as the decree-holder did not himself make the 
deposit prescribed under proviso (6) the learned Judge 
was of opinion that he had no jurisdiction to entertain. 
the application. On behalf of the decree-holder it is 
contended that the terms of proviso (b) are substan- 
tially complied with in a case where the decree- holder 


applies to set aside a sale ‘under Order 21,’Rule 90, if 


the Court treats the deposit of the purchase money by 










“* Civil Miscellaneous, Appeal No, iy 6 
Court of Pyinmana in. Civil Execution, Cag 
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and that the learned District Judge in the circum- yaune mm 


stances ought not to have refused to enteriaie the 


application. 
The appeal is allowed, the order from which the 


appeal is brought is set aside, and the learned District 
Judge must hear and determine the application accord- 
ing to law. 


BacuLey, J.—I agree. 


APPELLATE CIVIL. 


Before Mr. Justice Carr. 


MAUNG AUNG MYINT 
v. 
MAUNG THA. HMAT AND ANOTHER. 


Civil Procedure Code (Act V of 1908), O. 21, r. 58, 62,63—Claim on attached 
property—A tlaching créditor’s denial of claim—Court’s duty to investigate 
—Notice of claim in sale proclamation without inquiry—A ttaching creditor's 
remedy 


When a person claims that he has a mortgage or charge on a property that 
has been attached in execution of a decree, and the attaching creditor disputes 
the claim, then under O. 21, r. 58 of the Civil Procedure Code, the Court is 
‘bound toinvestigate the claimand should satisfy itself as indicated by Rule 62 
that there is a valid mortgage or charge before allowing any mention of such 
charge to be made in the sale proclamation. -In such a case the Court ought 
not to direct without inquiry that the claim be mentioned in thesale procla- 


mation. Ifthe Court nevertheless doesso, the attaching creditor can regard. 


the order as passed against him under Rule 63 and has therefore the right to 
file a declaratory suit under that rule. 


Venkatram for the appellant. 
Ray for the respondents. 


Carr, J.—In Suit No. 52 of 1927 of the Sub: 
divisional Court of Myanaung, the present plaintiff- 


appellant Aung Myint sued Maung San Ya and a. 





... * Special Civil Second Appeal No, 294 of 1930 from the judgment of the 
District Court of Henzada in Civil Appeal No, 26 of 1930. 
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number of others for possession of certain land and 
for mesne profits. This suit was dismissed in the 
Subdivisional Court, but he obtained a decree from 
the District Court on appeal on the 25th of August. 
1928. The defendant filed a second appeal to this 
Court, but that was dismissed on the 18th of December 
1928. The actual decretal amount and costs made 
the defendants liable to pay very nearly Rs. 1,000. 
Maung Aung Myint took out execution of this decree 
in Civil Execution No. 63 of 1928 of the same 
Court, instituted on the 30th October 1928. The 


‘house and site now in dispute, .which. belonged to 


Maung San Ya, were actually attached on the 19th 
March 1929. In the meantime on the 7th January 
1929, that. is to say, within, three weeks of the disposal 
of his appeal-in this Court, Maung San Ya executed 
a registered deed mortgaging the house and site 
together with a number of cattle to the defendant- 
respondent Maung Tha Hmat, who is his brother-in-law,. 
for the sum of Rs. 3,500. On the 30th of May 1929: 
Maung Tha Hmat made an application in the execution 
proceedings that the sale should be subject to his. 
mortgage. Notice was issued to the decree-holder 
and on the 13th of June he appeared and denied 
this mortgage. The Subdivisional Judge then directed 
that the sale. proclamation should issue and that Tha 
Hmat’s claim ‘to this mortgage should be mentioned 
in it together with the fact that the soe be holder 
contested the mortgage. \, 

But on the 29th of: May: Tha Hmat filed suit 
No, 18 of 1929. of the same Court on his mortgage, 
against the widow and son of San Ya who, by that 
time, was dead. He did not join as a defendant the 


attaching decree-holder. Maung Aung Myint ‘although 


under Order 34, rule 1, of the Code of Civil: 
Procedure read with section 91(f) of the Transfer 
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of Property Act, which at that time was in force, 
the decree-holder was a necessary party to the suit. 
‘On the 13th of June Maung San Ya’s representatives 
confessed judgment and a mortgage decree was 
passed in favour of Tha Hmat. 

Then on the Ist of July Tha Hmat applied for 
sale subject to his mortgage decree and after notice 
to the decree-holder on the 5th of August the 
Judge directed that this decree should be mentioned 
in the sale proclamation. 

On the 17th of August the decree-holder applied 
that the sale might be stayed pending decision of the 
present suit which he instituted on the same day and 
the sale was stayed accordingly. The suit is for a 
‘declaration that the mortgage and the decree passed 
on it are fraudulent and void and that the house and 
“site are free from incumbrances. No objection was 
raised inthe Subdivisional Court to the maintainability 


of this suit, and the Subdivisional Judge, on the facts, 


found that the mortgage was in fact fraudulent and 
collusive and therefore void, and gave the plaintiff 
a declaration as prayed. On appeal to the District 
Court it was contended that the suit was not main- 
tainable and the District Judge held* that this was 
so and allowed the appeal and dismissed the : suit. 
The plaintiff now appeals. ; 

The District Judge in. his judgment atts —"Tt 
cannot be disputed that the suit was not one brought 
under Order 21, rule 63, of the Civil Procedure 
‘Code. The suit could therefore have been brought 


_only under section 42 of the Specific Relief Act.” 


.He then proceeded to discuss: the question and 
sheld,. relying on the decision in K.R.M.A. Firm Vv. 
a M aung Po Thein (1) that the plaintiff had no right of suit 


(1) (1926) LL.R. 4 Ran, 22. 
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1936 under section 42 of the Specific Relief Act. This 


MAuNG Sei : : erent a 
Aung Mawr Gecision is attacked in this appeal on the authority 


ee of Ma Sein v. P.L.S.K. Firm (1). That decision 
Tua Huat. would certainly justify the finding that the present 


Carry. Suit is maintainable under section 42 of the Specific 
Relief Act; but it seems to me that there is a con- 
flict between this decision and the case first mentioned 
and I have considerable doubts of the correctness of 
the ruling in. Ma Sein’s case. I am inclined to 
think that a creditor who, under section 53 of the 
Transfer of Property Act, is entitled to avoid a 
transfer, should properly sue under section 39 of the 
Specific Relief Act for the actual cancellation of the 
deed in question. However, I do not propose to go 
further into this question, for in my opinion this 
suit is maintainable under the provisions of Order 
21, rule 63 of the Code. This claim is not expressly 
put forward in the memorandum of appeal, but it 
has been fully discussed at the hearing and the 
respondent has had an opportunity of meeting it. 

It is true, of course, that the suit was not 
expressly filed as one under Order 21, rule 63, nor was 
it filed as one under section 42 of the Specific Relief 
Act. That, however, makes no difference. It is not 
necessary in filing a suit to set out the provision of 
law under which the suit will lie, except perhaps in 
some special cases, and what we have to consider is. 
whether the present suit is maintainable under any. 
provision of the law. Turning to Rule 58°of Order’ 
21 of the Civil Procedure Code, we find that: 
provision is made for investigating claims to attached 
property and objections to the attachment. Rules § 
60 and 61 are not relevant for our present purpos 
but .rule 62 is of importance. That rule sa 






(1) (1929) 1.L.R. 7 Ran, 477, 
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“Where the Court is satisfied that the property is 
subject to a mortgage or charge in favour of some 
person not in possession, and thinks fit to continue 
the attachment, it may do so subject to such mort- 
gage or charge.” This rule seems to me clearly to 
show that a claim that the attached property is 
subject to a mortgage is such a claim as is contem- 
plated in rule 58. It follows, therefore, that we 
must take Maung Tha Hmat’s application for sale of 
the property subject to his mortgage and to his 
decree as a claim made under rule 58, and when 
the Subdivisional Judge directed that the existence 
of the mortgage and of the decree should be men- 
tioned in the sale proclamation he was in fact 
passing an order against the decree-holder such as 
is contemplated in rule 63, and I am very clearly of 
opinion that therefore the decree-holder has under 
that rule a right to institute a suit for a bare 
declaration. . 

I think it is desirable to make some comment on. 
the Subdivisional Judge’s order directing that the fact 
of the mortgage and the fact of the decree-holder’s 
denial of it should be mentioned in the sale 
proclamation. In my view, under the provisions in 
the Code already referred to, when a claimant under 
rule 58 makes his claim on the ground that he has 
a mortgage or charge on the property, the Court is 
bound to investigate this claim, and should satisfy 
itself as sindicated by rule 62 that there is a valid 
mortgage or charge before allowing. any mention. of 
such charge to be made in the sale proclamation. 
It seems to me obvious that an enquiry of this kind 
is necessary in the interests of all parties concerned. 
If the sale proclamation mentions a’mortgage which 
‘in fact does not exist, obviously the interests both 
of: the judgment-debtor and the decree-holder are 
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' likely to suffer at the sale, for the property is not 


likely to realise its full value as unencumbered. I 
note that in Mulla’s Civil Procedure Code, in the 
notes to rule 62 under the head “Subject to Mort- 


gage,” the learned author says : “The Code clearly 


makes a distinction between the case in which the 
property is expressly sold subject to a mortgage and 
a case in which notice of mortgage is given in the 
proclamation of sale. The former is provided for by 
the present rule and the latter by rule 66 below.” 
With all respect for the learned author, I am 
unable to agree that the Code makes any such 
distinction. Rule 66 (2c) requires that the proclama- 


tion shall specify as fairly and accurately as possible 


“any incumbrance to which the property is ‘Jiable.’’ 
I direct special attention to the use of the words “is 
liable”. There is nothing whatever in the rule to 
suggest, that the proclamation should specify any 
encumbrance to which the property is merely alleged 
to be liable. Having regard to all these provisions. 
my view is, as I have already said, that the. Court 
should investigate all claims to the possession of a 
mortgage or charge or other encumbrance over the 
attached -property before allowing mention of such 
encumbrance ‘in the sale proclamation. 

For the reasons already given I am of opinion 
that the present suit will lie under Order 21, 
rule 63. 


[On the evidence his Lordship held that the 
mortgage was in. fact fraudulent and collusive and 
therefore void, and so allowed the appeal.] 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Das, 
MA YAIT aND OTHERS 
v. 
THE OFFICIAL ASSIGNEE.* 


Presidency-Towns Insolvency Act (III of 1909), s.47—Mutual dealings — No set- 
off unless mutual claims exist at the time of insolvency—Subsequent purchase 
by debtor of claim against insolvent. 


The words “ mutual dealings ” in s. 47 of the Presidency-Towns Insolvency 
Act refer to mutual dealings at the time of the insolvency, and cannot refer to 
the® purchase of a claim against the insolvent after the insolvency by one of 
tthe debtors of the insolvent’s estate. Such a purchaser cannot be allowed to set 
-off such a claim against the debt due by him to the insolvent’s estate. 


Dickson v, Evans, 3 Revised Reports 119—followed, 
N. M. Cowasjee for the appellants. 
Foucar for the respondent. 


Das, J.—This is an appeal from an order passed 
on the Original Side of this Court by Mr. Justice 
Cunliffe. 

' The facts of this case are as Pitas One M. E. 
-Moolla filed a suit against the defendants as_ trustees 
of the estate of the late Maung Ohn Ghine for the 


share of one Mg. Chit Maung, a beneficiary under | 


a deed of settlement. M. E. Moolla became an 
insolvent, and the Official Assignee was substituted 
in his place as the plaintiff. Ultimately, a decree for 
Rs. 41,198-14-9 was passed against the defendants, 
It also appears that Mg. Chit Maung had filed a suit 


against M. E. Moolla. After M. E. Moolla’s insolvency’ 


the Official Assignee was substituted as the defendant 
‘in that suit. Mg. Chit Maung obtained a decree for 
“Rs. 35,000 against the Official Assignee as the assignee 








* Civil Milcelianeots Appeal No. 119 9 of 1930, from the etter of this Court 
on the Original Side in Civil Regular No. 271 of 1925, ; 
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of M. E. Moolla. The defendants purchased that 
decree from Mg. Chit Maung, and seek to set off 
that decree against the claim of the Official Assignee, 
as the assignee of M. E. Moolla, against them. 

In the first place it must be noticed that the 
defendants as trustees had no power to purchase the 
decree passed in favour of Mg. Chit Maung, as the 
trust deed did not empower them to purchase any 
such decree. So the purchase in this case by the 
defendants must be regarded as a purchase in their 
personal capacity, and not as trustees. So they could 
not set off the decree purchased by them in their 
personal capacity against the decree obtained against 
them as trustees. Even if it is held that the defen- 
dants purchased the decree as trustees we are of 


opinion that the defendants cannot set off the decree 


purchased by them against the decree of the Official 
Assignee. We do not think Order XXI, rule 18, 
Civil Procedure Code, applies to the facts of this 
case. ‘The only provision under which the defen~ 


dants can claim is under section 47 of the Presidency- 


Towns Insolvency Act. It is quite clear to our 
minds that the words ‘ mutual dealings’ referred to 
in that section refer to mutual dealings at the time 
of the insolvency, and cannot refer to a purchase by 
one of the debtors. of a claim against the insolvent 
long after the insolvency. We may refer in this. 
connection to the case of Dickson, v. Evans (1). 


‘Lord Kenyon in the courge of his judgment made 
the following observations :— 


But it would be most unjust indeed if one person, who- 


: happens to be indebted to another at the time of the bankruptcy 


of the latter, were permitted by any intrigue between himself and. 


-a third ‘person so to change his own situation as to diminish or 


totally destroy the debt due to the bankrupt by an act ex post: facto. 


(1) (1794) 3 Revised Reports 119. 
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In cases of this sort the question must be considered in the same 
manner as if it had arisen at the time of the bankruptcy, and 
cannot be varied by any change of situation of one of the 
parties.” 


We think that the trial Court was right in the 
order passed by it and this appeal must be dismissed 
with costs. 


' Pace, C.].—I agree. 





APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Sen. 


M. A. KADER ZAILANY 
v. 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL.* © 


Government, liability of, for wrongful acts of its officers—Express order or ratifica. 
tion—Tortious acts by officers in exercise of their powers—Wrongful arrest 
by police-officer—Suit against Secretary of State. j 

Government is not liable for wrongs done by its officers unless the seronptit 
act is done either by its order, or on its behalf being subsequently ratified or 
adopted by it. It is not ordinarily liable for wrongs done by subordinate public 
officers in the exercise of powers given to them by law. — 

No suit therefore lies against the Secretary of State for damages for wrongful 

arrest and detention of a person by a_police-otficer.. 

Mohamed Yusufuddin v. Secretary of State, LL. R. 30 Cal. 872; Moti Lal v. 
Secretary of State,9 C.W.N. 495; Rogers v. Rajendro Dutt, 8 Moo. LA. 
_ 103 ; Secretary. of State v. Hari. Bhanji, 1.L.Ro 5 Mad. 273; Secretary of 
State v. Moment, 7 L.B.R. 10; Shivabhajan v. Secretary of State, 1.L.R. 28 
‘Bom. 314; (Uijaya Ragava v. Secretary of State, IL.L.R. 7 Mad. 466; 
Wyllie v. Secretary of State, A.I.R. (1928) Lah. 346-discussed. 


Cehme for the applicant. 


Applicant petitioned for leave to sué as a pauper. 


‘He claimed damages from the Secretary of State 


for” India in Council on an, allegation that he was 





‘.* Civil ‘Miscellaneous Application No. 20 of 1931” si the judgment of the 
Originial Side in Civil Regular No. 490, of 1930. 
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maliciously and unlawfully arrested at Rangoon and 
was for six days falsely imprisoned by a Police Sub- 
Inspector and Head Constable. As provided by 
Rules made under Clause 45 of the Letters Patent 
of this Court the Deputy Registrar on the Original 
Side after notice to the Government Advocate, 
investigated into applicant’s pauperism and allowed 
him to sue as a pauper. Notice of the admission of 
the plaint was given’ to the Government Advocate 
who filed a preliminary written statement pleading 
that the facts alleged in the plaint did not disclose 
a cause of action against the Secretary of State 
because the Secretary of State is not liable in 
damages for the tortious acts of Police Officers, and 
asking that the case might be heard on this pre- 
liminary point and the suit dismissed on the finding 
thereon. . <— 

Otter, J., whose judgment is reported below, held 
that the plaint disclosed no cause of action against 
the Secretary of State and disallowed the plaintiff's 
claim. . i - 


OTTER, J.—The plaintiff by his plaint claims 
damages against the Secretary of State for India for 
wrongful arrest and imprisonment at the instance of 
‘certain Police: Officers of the Maubin Police. 

He petitions for leave to sue as a pauper. The 


learned Government Advocate on behalf of the 


defendant contends that the plaint discloses no cause 
of action upon the ground that the suit is not 
maintainable as against the Secretary of: State. | 

. The position of the Crown as represented. by the 
Secretary of State in relation to suits for damages 


-has been the subject of much authority. ° 


The Government Advocate referred me to page 
59 et seq. of volume 3- of ‘his own treatise on_ the 
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Laws of India, and also to a recent supplement 
thereto, and he adopted certain passages therein as 
part of his argument. His case may be summarized 
by quoting part of the headnote to the recent case 
of Mata Prasad v. Secretary of State fon India in 
Coen (1). This is :-— 


“Iv is a settled rule of law that the Secretary of State 
for India in Council can only be sued in respect of those 
matters for which the East India Company could have been 
sued, since the Crown in charge of the present Government 
in India is only the successor to the East India Company, 
The Company could not be sued for its acts in the exercise 
of sovereign powers delegated to it by the Crown, so the 


Secretary of State for India in Council cannot be sued in. 


respect of the acts done by the Government as a sovereign 
power. 
Where, therefore, the plaintiff was accused of embezzle- 
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ment and of having made a false report and was duly tried . 


of the same and was found guilty and was convicted for 
the said offence by a duly constituted tribunal, the plaintiff 
was not entitled to sue the Secretary of State for India in 
Council for damages in respect of the act complained of, 
since ‘such act was ao act of the Government in exercise 
of its sovereign power.’ 

In the se sea of the Bench it was pointed 
out’ that the old East India Company exercised two 
main functions which differed in their characteristics. 
The company was partly a trading company with 
the rights and liabilities of an ordinary commercial 
body—but sovereign powers, delegated to it by the 


Crown, were also exercised. In’ respect of acts in. 


the fornfer capacity the company could be sued, but 
for acts in the latter capacity it could not. It was 
further shown how by the Government of India 


Acts of 1858 and 1919 it was provided that the ° 


Secretary of State for India in Council could be: 


ET 





(1) (4929) LL. § Luck. 157, 
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sued in cases in which the Company might have 
been sued. The judgment went on to say at page 
162 of the report :— 


“One of the functions of the Government in this 
country as a sovereign power is to take cognizance of 
offences coming to its knowledge, and to order’ the 
trial of such persons in accordance with law. If those 
persons are found to be guilty they are convicted and 
sentenced to undergo such punishment as may be imposed 
upon them by the Court trying them for such offences. It is 


clear that in this case the plaintiff was accused of embezzle- 


ment and of having made a false. report as to dacoity, and 
was duly tried for. the same. He was found guilty and was 
convicted for the said offence by a duly constituted tribunal. 
The plaintiff is, therefore, in our opinion not entitled to sue the 
Secretary of State for India in Council for damages in respect of 
the act complained of since such act was an act of the Govern- 
ment i in exercise of its sovereign power.” : 

It is true that in the present case the plaintiff 
was only arrested and confined. 

It is difficult to see however how the principle 
enunciated in Mata Prasad’s case can be distinguished. 

If so and if the statement of the law I have quoted 
is correct, the present suit does. not lie. 

Police officers are appointed by superior officers of 
the Police-force under rules made by the Local 
Government; and there can be no doubt that they 


‘carry out theit duties as servants and agents of the 


Local Government, and so also on behalf of the Crown; 
see inter alia sections 2, 4 and 7 of the Police Act 
of 1861. 

Certain of the daar Luthotities may be briefly 


teferred to. The leading case may -be said to be 


The Peninsular and Oriental Steam Navigation 
Company v. The Secretary of State for India (1). 





ge 
ey 


(4) (1861) $ Bom. HGR, App. A p. 1, 
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A passage in the judgment of Sir Barnes Peacock, 
Chief Justice, at pages 14 and 15 is :— 

“It is clear that the East India Company would not have 
been liable for any act done by any of its officers or soldiers in 
carrying on hostilities, or for the act of any of its naval officers 
in seizing as prize property of asubject, under the supposition 
that it was the property of an enemy, nor for any act done by a 
military or naval officer, or by any soldier or sailor, whilst engaged 
in military or naval duty, nor for any acts of any of its officers or 
servants in the exercise of judicial functions. In many of such 
cases an action would not lie ss against the person who actually 
committed the act : 

Certain older authorities were mentioned and the 
judgment continued :— 

“ But we think there can be no doubt that the East India 
. Company would have been liable for the negligence of their: 
servants or officers in navigating a river steamer, or in repairing 
the same, or in doing any act preparatory to such repairs. Such 
an act could not by any possibility be said to be done in the 
exercise of-sovereign powers, although it was an act which the 
East India Company were authorized to do by 3and 4 Wm. IV, 
Gss5,”" 


This was an action for damages in respect of the 
negligence of their servants, and it was followed in thé 
case of Nobin Chunder Dev v. The Secretary of 
State for India (1). A passage in the judgment of 
Jenkins, C.J., in the case of Shivabhajan Durgaprasad 
v. Secretary of State for India (2) may be mentioned. 
This was a suit for damages against a Chief Constable 


for negligence in respect of hay seized by him in his’ 


capacity as a public servant, and at pages 325 and on 
of the réport the Chief Justice stated : _- 
: “ But it is settled law that ‘where the duty to be performed 


is imposed by law and not by the will of the party employing the. 


agent, the employer is not abl for = Pia done by the agent 
in such employment , 

In this case the Chief Constatie stined the hay, nue in 1 pete 
ence to an order of the executive Government, but in performance 


(1) (1876) LL.R.1Cakil, (2) (1904) L.L.R. 28 Bom, 314. 
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of a statutory power vested in him by the Legislature. Nor does. 
the matter rest there ; for the appointment of the Chief Constable 
was made not by the Bombay Government, but by an officer 
clothed by the Legislature with a power in that behalf ; the 
seizure of the hay was not in any sense productive of benefit to: 
the revenues of the Bombay Government, nor was it in a trans- 
action out of which profit could be derived ; and finally there 
has been no ratification or adoption of the act.” * 

There can be no doubt that the arrest and confine- 
ment of the plaintiff (though ex hypothesis wrongful) 
was not carried out by the will of the Secretary of State. 
Shivabhajan’s case was a case under the old Govern- 
ment of India Act (21 and 22 Vict. 106). 

The corresponding section of the Government 
of India Act of 1919: is section 32, sub-sections (1) 
and (2) of which may be quoted :— ‘ 


“(1) The Secretary of State in Council may sue and be sued 


‘by the name of the Secretary of State in Council asa aud 


corporate. 
(2) Every person shall have the same aeetias against the: 
Secretary of State in Council as he might have had against the 


-East India Company if the Government of yes Act, 1858, and 


this Act had not been passed.” 


From the cases I have mentioned it eat bce 
that the plaintiff would have had no remedy against the 


East India Company and it would seem to follow, 


therefore, that his suit against the Secretary of State is. 
not maintainable. 
Mr. Oehme endeavoured to distinguish ihe present. 


“ga upon the facts and suggested that the authorities 


cases they cover all cases of tort whatever the fact 


relied on by the learned Government Advocate would 
not lie as. malice on the part of the officers concerned: 
could be established. 

I will assume this fact ; but.; as I inderstand th 








and so far as I know it has never been decided: 
the presence or absence of malice makes any diffg 
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Mr. Oehme however also referred to the case of Hari 
Bhanji and another v. The Secretary of State for India in 
Council (1). This was a case where it had been 
held that a suit for the recovery of money illegally 
levied by a Customs Officer would lie against the 
Secretary of State in Council. 

Upon appeal [The Secretary of State for India in 
Council v. Hari Bhanji and another (2)] it was said 
(page 277 of the report) that two principal rules 
regulate the maintenance of proceedings at law by a 
subject against a sovereign, the one having relation 
to the personal status of the defendant, and the 
other to the character of the act in respect of which 
relief is sought. It*was also pointed out that in 
England there is no right of suit against the Crown, 
but parties must proceed by petition of right. 

It was also said that in the Peninsular and 
Oriental Steam Navigation Company's case (3) (page 
278) it was unnecessary to do more than call 
attention to the general distinction between acts 
done in the exercise of powers usually termed 
sovereign, and acts done in the conduct of under- 
-takings which might be carried on by persons who 
_ enjoyed no delegated powers of sovereignty. 
Upon this.I would mention the dictum of Day, J. 


in the case of Gilbert v. Trinity House Corporation. 


(4) quoted (apparently with approval) by Bankes, 
L.J., in Mackenzie-Kennedy v. Air Council (5). It is 
at page 523 of the report and is,,“‘All the great 
officers of State are, if I may say'‘so, emanations 
from the Crown. They are delegations by the 
Crown of its own authority to particular individuals.” 
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(1) (1882) LL.R. 4 Mad. 344, (3) (1861) 5 Bom. H.C.R,,.App. A, p. 1. 


(2) (1882) LL.R.5 Mad. 273. . . (4) (1886) 17 Q.B.D. 795. 
se - (5) (1927) L.R. 2 K.B. 517. - 
26 : 
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“Tt appears to us that this position cannot be maintained and 
that the decided cases show that in the class of acts which are 
competent to the Government and not to any private persons, a 
distinction taken is between those which lie outside the province 
of municipal law and those which fall within that law, and that it 
is of the former only that in this country the municipal courts in 
British India cannot take cognizance. 

_ Acts done by the Government in the exercise of the sovereign 
powers of making peace and war and of concluding treaties 
obviously do not fall within the province of municipal law, and 
although in the administration of domestic affairs the Government 
ordinarily exercises powers which are regulated by that law, yet 
there are cases in which the supreme necessity of providing for 
the public safety compels the Government to acts - which do not 
pretend to justify themselves by any canon of municipal law. 


‘For the exercise of these powers the Government: though irres- 


ponsible to the courts is not wholly without. responsibility: 
Under the constitution of England it is more or less responsible 
to Parliament through the responsible ministers of the Crown.” 

It seems to me that an arrest by a Police Officer 
may well be an act done by a person appointed for, 
and in the course of, providing for public safety 
and thus be outside the municipal law. If so, 


applying the tests laid down in that case the matters 


under review here are clearly distinguishable. 

Upon this I would refer to Thomas Tobin v. 
The Queen (2) where it was held that a plaintiff 
whose vessel had been seized by a Captain of one of 
his majesty’s ships in the mistaken belief that it was 
engaged in the slave ‘trade could not claim damages 
from the Queen upon' the ground that he was acting 
in the supposed performance of a duty imposed by 
act of Parliament. Two further cases .may be 
mentioned, the Secretary of State for India in Council. 
v. Moment (3) where their Lordships of the Privy. 


(1) (1882) I.L.R. ( Mad. “273. (2) 16 C.B. (N.S. ) 310. 
(3) (1913-14) 7 L.B.R. 10 (P.C.). 
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Council in holding that a certain section of the 
Burma Town and’ Village Lands Act of 1898 was 
ultra vires seem to have approved of what was laid 
down in the Peninsular and Oriental Steam Navi- 
gation Company's case (1). 

In the case of the Secretary of State for India v. 
Cockcraft (2), Wallis, Chief Justice, said at 
page 354 :— 

“The view taken in the Peninsular and Oriental Steam Navi- 
gation Company v. Secretary of State for India would rather seem 
to have been that in the exercise of the sovereign powers so 
acquired the Company was frima facie entitled to the immunities 
of a sovereign.” 

Thus as it seems to me the authorities support 
the ruling in the Lucknow case (3). 


It is true that as in Hari Bhanji’s case (4) 


there have been attempts to narrow the principles 
laid down in the Peninsular and Oriental Steam 
Navigation Company’s case (1). But so far as the 
matters now under review are concerned I think 
there is sufficient authority for holding that the act 


complained of in the present case whether malicious. 
or not does not afford a cause of action to the. 


plaintiff. 
It is true that the result of my view may well 
be that he has no remedy against anyone, for I am 
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told that leave to sue the individual Police Officer . 


or Officers concerned has been refused. 

But that is immaterial to the question for my 
decision, and I have come to the’. conclusion that 
the plaint discloses no cause of action and _ that, 


therefore, the application to sue’ as a pauper must 


be. refused. I make no order as to costs. 
[Applicant petitioned for leave to appeal as a pauper.] 





(1) (1861) 5 Bom. H.G.R., App. A, pete 43) (1929) LL:Re5 Luck. 157. 
* (2) (1916) LL.R. 39 Mad. 351. ; (4) (1882) LL.R. 5 Mad. 273.-° 
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HEALD, J. (after stating the facts and dealing 


1. A. Kaver with the form of the order passed by the learned 
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Judge on the Original Side) proceeded as follows :— 

The only question which we are new entitled to 
consider is whether or not we see reason to think that 
the order of the learned Judge on the Original Side, 
which I am prepared to regard as a decree dis- 
missing applicant’s suit, is contrary to law or to any 
usage having the force of law or is otherwise 
erroneous or unjust. 

Applicant’s learned Advocate has cited a very 
large number of authorities, starting from Bengal 
Regulation III of 1793, but the following seem to be 
the only decisions which are relevant to the present 
case. 

‘The case of The Secretar “y of Sigtey v. Hari Bhanji (1) 
arose out of a suit brought by Hari. Bhanji_ to 
recover an excess of salt duty levied by the Collector- 
The Secretary of State pleaded that the Court had 
no jurisdiction to entertain the suit because the levy 
of Customs duties is an act of State. The trial 
Court found that the Court had jurisdiction but 
dismissed the suit on the merits, directing each 
party to bear its own costs. The Secretary of State 
appealed on grounds that the Court had no jurisdic- 


tion and that he ought to have been granted costs. 


The Appellate Court held that the Court had juris- 
diction, because the levy of Customs ues was an 
act. which professed to, be justified by ‘ municipal 
law,’ meaning apparently the enactments of the: 
local. legislatures in India, and refused ‘to ‘interfere 
with the order .in respect of costs. Applicant’s 
learned Advocate cited’ that case doubtless as 
establishing that the Courts in India have jurisdiction. 








(1) (1882) LL.R. $ Mad, 273, 
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to entertain suits against the Secretary of State 
in respect of all claims arising out of acts done by 
public officers under the authority of “ municipal 
law,” and therefore have jurisdiction in respect of 
acts done by Police Officers under powers given by 
the Police Act or the Code of Criminal Procedure, 
but I do not think that. the decision establishes 
-either of those propositions. 

“ta the case of Vijaya Ragava v. The Secretary of 
State (iysa, Municipal Commissioner, who had been 
removed from his office as such Commissioner by 
the Governor in Council acting under the provisions 
of an Act which gave to the Governor in Council 
power to remove Municipal Commissioners for 
misconduct, sued the Secretary of State for damages 
by reason of such removal. The Secretary of State 
did not attempt to prove misconduct but pleaded 
inter alia’ that the: Court could not entertain the suit 
because the wrong alleged was an act of State. The 


Court said that the Governor in Council removed 


the plaintiff, professing to act under the “ municipal 
law,” and following the case cited above, held that 
the Court had jurisdiction. In the result a decree 
in damages. was given against the Secretary of State. 
In the case of Mahammed Yusufuddin v. The 
Secretary of State (2):-the plaintiff who had been 
arrested on the 28th of November 1895 in the 
Hyderabad State on a warrant which was ineffective 
in that State, and had been released on bail. on the 
30th of November 1895, instituted a’ suit on the 6th 
of July 1898 against the Secretary of State for 
damages for false imprisonment. The. sole question 
which was before their Lordships of the Privy 
Council was whether the plaintiff's imprisonment 
(1) (1884) LLL.R. 7 Mad. 466. | 
(2)-(1903) ILL.R. 30 Cal. 872 (P.C.) 
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continued while he was on bail, and their Lordships, 
finding that the imprisonment ended when he was 
released on bail, held that the suit was time-barred 


as having been instituted more than a year after his 


liberation. Their Lordships said however that ‘‘ Im- 
mediately after his liberation he might have brought 
a suit for false.imprisonment, and probably he might 
have succeeded in obtaining some damages.” It is 
presumably this statement on which applicant’s 
learned advocate relies, as showing that the Court 
had jurisdiction to entertain such a suit and that 
damageS against the Secretary of State might be 


- obtained in such a suit,-but neither of these matters 


seems to have been directly in issue before their 
Lordships. — . 

In the case of Shinabhijon Durgaprasad v. The 
Secretary of State (1) the plaintiff sued to recover 
the value of hay seized by a Head Constable of 
Police under the provisions of section 550 of the Code 
of Criminal Procedure, the hay having .disappeared 
while under seizure so that it could not be“returned 
to the plaintiff when the charge of theft, which had 
been made against him in respect of it, was with- 
drawn. Thé trial Court dismissed the suit on the 
ground that no laches or negligence on the part of 
Secretary of State was proved. The plaintiff appealed . 
on grounds that the Secretary of State is liable for 
the. tortious ‘acts of Police Officer. The learned 
Judges said that for the liability for the loss of the 
hay to fall within sectioh 42 of the Statute 21 and 
22 Vict. C. 106,- it must have been incurred “on __ 
account of the Government of India,” that for the suit. 
to lie against the Secretary of State it must, in view of 
the provisions of section 62 of the said statute, be — 


(1) (1904) LL.R. 28 Bom. 314. 
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one in which the East India Company might have been 
made liable and that in the case of Rogers v. Rajendro 
Dutt (1) it appeared to have been assumed that the 
East India Company would not be liable for the tortious 
acts of their servants in respect of which a claim for 
unliquidated damages was made. The learned Judges 
cited a passage from the judgment of their Lordships 
of the Privy Council in that case which says that “ the 
civil irresponsibility of the supreme power for tortious 
acts could not be maintained with any show of justice 
if its agents were not personally responsible for them,” 
and they. said that “ if this be the correct view and the 
liabilities of the revenues of India are no greater under 
the Statute than in the time of the East India Company 
it follows that the plaintiff's claim here must fail.’ 
They went on to consider the question whether the 
liability for the loss’ of the hay was a liability incurred 
on account of the Government of India, and on grounds 
‘that the Head Constable was not appointed by the 
Bombay Government, but by the District Superinten- 
dent of Police, that the Head Constable seized the hay 
not in obedience to an order of the executive Govern- 
ment but in performance ofa statutory power vested 
in him by the Legislature, that where the duty to be 
performed is imposed by the law and not by the will 
of the party employing the agent, the employer is not 
liable for the wrong done by the agent in ‘such 
employment, that the seizure of the hay was not in any 
sense protluctive of benefit to the revenues of the 
Bombay Government and was not a: transaction out of 
which profit for that Government could be derived, and 
that there had been no ratification or adoption:of the 
-act by that Government, held that the liability for the 
loss of the hay was not a liability incurred by the Head 
Constable on account of the Government of India. 
(1) (1860) 8 Moo, LA. 103, 
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The trial Court’s dismissal of the suit was accordingly 
confirmed. It is difficult to understand how that 
decision helps applicant’s case but it was clearly with a 
view to distinguishing it from the present case that 
applicant pleaded, in the memorandum of appeal which 
he filed with his present application, that in this case 
the Government benefited to the extent of the amount 
of the Sub-Inspector’s annual increments which were 
stopped as a result of a departmental enquiry in which 
the Sub-Inspector was found guilty of irregularities, — 
and that the Local Government by refusing sanction to 
prosecute the Sub-Inspector had ratified or adopted 


the Sub-Inspector’s acts. 


~The next relevant case cited is Moti tal Ghose 


vy. The Secretary of State (1) which does not seem to 


have been officially reported. In that case certain 


money ‘was seized by the Police from the plaintiffs 
on suspicion that it had been stolen, The charge of- 
theft was not established and the plaintiffs applied to 
the Magistrate, before whom the money was presum- 
ably put in as an exhibit, for the return of the money. 
Their application was refused and by order of the > 
Magistrate the money was paid to the complainant 
in the case. Subsequently the High Court set aside 


the order refusing payment to the plaintiffs but the 


plaintiffs were unable to recover the money because it 
had already been paid to the complainant. They there- 
upon filed a suit to recover the money from the Secretary 
of State. The learned Judge who delivered the judgment 


of the High Court said that he failed to see how the 


Government could be held liable.’ The plaintiffs’ case 
was that, so far as the alleged tort was concerned, . 
the Magistrate was the’ agent of Government. »But 
under Act XVIII of 1850 the Magistrate, so long as 





“(4) (1908) '9 CIW.N. 495. 
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he acted in good faith, could not be held liable. It 
was true that that Act did not in terms exempt the 
Government from liability, but that in the opinion of 
the learned Judge was because there was no occasion 
to legislate against a liability which did not exist. 
To hold otherwise would be to render the Govern- 
ment of India “liable for every tortious act of every 
policeman in the country”. 

In the case of The Secretary of State v. Moment (4), 
Moment sued the ‘Secretary of State to recover 
compensation for damage done to his property by 
the Local Government in execution of a decree of 
the Chief Court of Lower Burma, which was sub- 
sequently set aside. The Secretary of State pleaded 
that the suit was barred by the provisions of section 
41 of Burma Act IV of 1898 which said that no Civil 


Court should have jurisdiction to determine any: 


claim to any right. over land as against the Govern- 
ment. The learned Judge in the trial Court accepted 
that defence and dismissed the suit, but the Chief 
Court on appeal held that section 41 of Act IV was 
ultra vires of the Legislature and gave Moment a 
decree for damages. The Secretary of State appealed 


to His. Majesty-in Council on the ‘ground that the 


decision that the section was ultra vires of the Legis- 
lature was mistaken. ‘Their Lordships confirmed the 
decision of the Chief Court on the ground that section 
65 of the Government of India Act of 1858 debarred 
the Government of India from passing any Act which 
could prevent a subject from suing the Secretary of 
State in a Civil Court in any case in which he could 
‘have similarly sued the East India Company;: 
that the suit in question was one which could have 
been brought against the East India Compa 









(1) (1942) 7 L.B.R. 10. 
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case is in my opinion of little, if any, help towards 
a decision as to whether or not the Secretary of State 
is liable for torts maliciously committed by Police 
Officers, because the acts alleged in that case were 
the acts of the Local Government itself. 

The only other relevant case cited by applicant’s 
learned Advocate is the case of Wyllie v. The 
Secretary of State (1) which seems not to have been 
officially reported. In that case a gate in a public 
garden was defective and fell on to the plaintiff 
when he touched it, breaking his leg. He sued 
the Secretary of State for damages, and the trial 
Court held that there was such contributory negli- 
gence on his part as defeated his claim to damages.. 
On appeal it was contended that the defective state 
of the gate was a public nuisance, and the learned 
Judges, finding that the gate was in fact in a 
dangerous state and being of opinion that the official 
in charge of it should have known that fact, gave 
the plaintiff a decree for damages against the Secre- 
tary of State. In that case no question of the liability of 
the Secretary of State for the negligence of the subordi- 
nate official seems to have been raised, and for that 
arid other reasons the case may, I think, be disregarded. 

These cases seem to me to show that, so far as 
mere jurisdiction goes, the Courts have jurisdiction. 
to entertain suits against Government for tortious 
acts done by Government or by officers acting 
under its orders in respect. of matters regulated by. 
“municipal law’, but they do not in ty opinion 
show that there is a cause of action against the. 
Secretary of State for tortious acts committed by all. 
‘public officers, and particularly by subordinate; 
Police officers. On the contrary Shivabhajan Durg 
prasad’s case seems to suggest that the Secretar 







(1) A.LR. (1928) Lah. 346, 
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State is not so liable, and the learned Judges who 
decided Moti Lal Ghose’s case were clearly of 
opinion that,he was not liable. 

It seems clear that suits may be brought against 
Government in respect of the acts of officers of 
Government employed in the collection of the 
revenue and in the financial or commercial concerns 
of .the public, and it is possible that in certain 
circumstances Government may be liable for torts 
committed by such officers. But Police officers are 
not such officers, and the general rule seems to be 
that Government is not liable for wrongs done by 
its officers unless the wrongful act is done either 
by its order, or on its behalf being subsequently 
ratified or adopted by it, and is not ordinarily 
liable for wrongs done by subordinate public officers 
in the exercise of powers given to them by law. 

In the present case the alleged wrong was 
done by Police officers in the exercise of powers given 
by law, and if their action was maliciously wrongful, 
as applicant alleges, he had his remedy against them 
by way of suit subject to the conditions laid down 
in section 42 of the Police Act and section 80 of 
the Code of Civil Procedure, but he had in my 
Opinion no remedy against the Secretary of State 
as representing the Government.. | 

There is clearly no substance in applicant’s 
pleading that the acts of the Police officers were 
ratified or adopted by Government,: since he admits 
that the Sub-Inspector, who in the criminal case 
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against the Head Constable was found to be. 
responsible for the irregularities, was punished bys. 


Government. Further, if the acts. were committed, 
as: applicant alleges, in pursuance ‘of private malice, . 


they can-hardly ‘be regarded as having been com- 


mitted on behalf of Government: | 
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1931 ; : 

eee Onthese grounds I see no reason to think that 

M. A. KADER ; is pe ait 
Pee the order of the learned Judge on the Original 
Be Side, regarded as being a decree dismissing appli- 

Secretary Cant’s suit, is contrary to law or to any usage 


oF STATE : . : ; 
vor Inpiain Having the force of law or is otherwise erroneous 





ee oe unjust, and I would reject the application. 
re SEN, J.—I concur. 
APPELLATE CIVIL. 
. aeons Sir Arthur Page, Ki., Chief Justice, and Mr Justice Mya Bu. 
ai ' A..J. COHEN anp A. E. MEYER 
May 1. v. 


C.S. JOSEPH anv oruers.* 


Trusl property—Conveyance in nary. of certain persons—Authorily of such 

' persons; to declare Pe tee, eeu trustees——Acquisition of schoo} 

premises in the names of Synagogue trustees—Representalive eee 
of the trustees—Trustees’ ‘authority to declare terms of trust. , 

Where property is acquired in the names of certain persons for the 
‘purpose of a trust, such persons have, in the absence of evidence to the contrary, 
implied authority on behalf of the donors of the trust, to declare the terms 
of that trust. : : 

Property’ in Rangoon was. acquired for the purposes of a Jewish School. in 
the names of the trystees of the Jewish Synagogue.. ‘The purchase money was 
contributed by members of the Jewish Community, the Government, and out of 
the Synagogue funds. Some years later the then trustees of the Synagogue 
resolved: that the property should be conveyed to two persons as trustees 
thereof upon trusts to be declared, and accordingly they conveyed the said 
property by a registered deed of transfer to two persons to hold the same 
in trust for. the school upon the terms therein set out. Thereafter a new set 

_ of trustees of the Synagogue claimed that the property was acquired for 
the Synagogue and formed part of the property of the Synagogue. 

Held, on the evidence, that (1) the property was acquired by the donors and 
founders of the school, the conveyance being taken in the names of the trustees 
of the Synagogue as representing the donors, and not as’ trustees of the Syna- 

“gogue, (2) the transfer by the trustees of the Synagogue to the trustees of the 
school was not invalid and the declaration of the trusts therein must be regarded 
as embodying the intention of the founders and donors of the one as to the’ 
trusts upon which the property''should be held. ; . 

"* Civil First Apitieals Nos. 227 and 232 of 1930 font the Andemat of ie 

Original Side in Civil Regular No. 29 of 1930. A 
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Attorney-General v. Clapham, 43 E.R. (Ch.) 638; dftorney-General v, 
Mathieson, (1907) 2 Ch. Div. 383—followed and applied, 


The facts of the case are set out in the judgment. 


Burjorjee and Foucar for the appellants. The 


school premises were not taken by the trustees of 


the Synagogue as part of the property of the Synagogue 
and they never became the property of the Synagogue. 
The purchase money was not supplied by the 
Synagogue funds alone, but there was also a 
substantial contribution by Government and by other 
donors. No sanction of the Court.was obtained to 
purchase this property ; the Court only sanctioned a 
contribution out of the funds of the Synagogue for 
acquiring the property. The title deeds of the 
property remained with the Superintendent of the 
school, and not with the bankers or the treasurer of 
the Synagogue. There were no entries in the books 
of the Synagogue with regard to the income and 
expenditure of the school; the only entries were 
those relating to contributions and advances. The 
manner in which the school was treated by the 
trustees of the Synagogue was wholly inconsistent 
with the view that the school ever formed part of. 
the property of the Synagogue. The conveyance in 
1913 was taken in the name of .the trustees not as 
trustees of the Synagogue but as a convenient group 
of persons who were representatives and nominees of the 
founders and donors of the school. These trustees had 
the implied authority on behalf of the donors of the 
trust to declare the objects and ‘terms of the trust. 


See Attorney-General v. Clapham, 43 E.R. (Ch.) 638, and_ 
Attorney-General v. Mathieson, (1907) 2 Ch. Div. 383. 


N. M. Cowasjee for the respondents. We rely on 
the conveyance of the 3rd December 1913, the 
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minutes of the meetings of the trustees and the 
transfer deed of 1917. 


Pace, C.J.—This is an interesting case, and it 
illustrates what not infrequently happens when “ the 
old order changeth giving place to new”. 

The plaintiffs and the defendants 3 and 4 are the 
present trustees of the Mushmeah Yeshua Synagogue, 
Rangoon, and the defendants 1 and 2 were for a 
long time two of the trustees of the Synagogue. 
The plaintiffs have filed the present suit to obtain 
possession of certain premises, No. 1, Sandwith Road, 
upon the ground that these premises were conveyed 
to them as trustees of the Synagogue, the property 


having been bought bythe trustees for and on behalf 


of the Synagogue. This property was conveyed to 
the trustees of the Synagogue by a registered 
conveyance dated the 3rd December 1913. The 
plaintiffs: complain that on the 7th December 1917, 
the then trustees of the Synagogue purported to 


convey No. 1, Sandwith Road, to defendants land 2 


by a registered deed of conveyance of that date. 
By clause 33 of the Scheme for the Management 
of the Mushmeah Yeshua Synagogue the trustees 


are not competent to transfer the property of the 
Synagogue without the sanction of the Court. It is 


common ground that no such sanction was obtained, 
and in the present. suit the plaintiffs claimed that 


.the conveyance of the. 7th December 1917 was 
_ultra vires the trustees of'the Synagogue and void, 


and they seek to obtain an order.upon the defendants 
1 and 2.to give up possession of No. 1, Sandwith 
Road, and to hand over the title deeds to the plain-’ 
tiffs as trustees of the Synagogue. In support of 
their case the plaintiffs called no. evidence, but 


‘relied upon the conveyance of the 3rd December 
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1913, by which the property was transferred to the 
trustees of the Synagogue, and also upon the deed 
of conveyance of the 7th December 1917. The 
plaintiffs also relied upon certain minutes of the 


meetings of the trustees of the .Synagogue and in. 


particular, the minutes of a meeting held on the 
27th July 1913, in which it is recorded that the Ist 
defendant Mr. A. J. Cohen “recommended that the 
Committee accept and buy the property,’ and the 
minutes of the meeting of the 14th February 1915, 
in which it is stated that it was “ resolved that the 
agreement asked for may be executed by the 
Superintendent of the school on behalf of the 
Committee.” Relying upon those few and simple 
documents the plaintiffs claim that they are entitled 
to succeed, and. the learned trial Judge, accepting the 
plaintiffs’ contention, passed a decree in _ their 
favour. 

Primdé facie, no doubt, the plaintiffs have made 


out their case, but when a closer investigation is. 


made of the inauguration and the history of the 
Jewish school which has been carried on in these 
premises, in my opinion, it becomes clear that the 
property in suit, No. 1, Sandwith Road, never formed 
part of the property of the Synagogue of which the 
plaintiffs are the trustees, and that the conveyance 
of the: 3rd December 1913 was a conveyance to 
certain persons who were for the time being the 
trustees of the Synagogue as representing the donors 
and founders of the Jewish school, and did not. convey 


‘the property to the trustees of the Synagogue ane 


on behalf of the Synagogue. . 


[His Lordship then disensced the ena and, . 


having stated the reasons upon which the Sonctusiba 
stated above was based, proceeded as follows. ] 
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Now, the present dispute arose because in the 
early part of 1929 there was a fresh election of 
trustees, and Mr. Cohen, who had been the leading 
trustee, and the plaintiffs were elected as trustees. 


The plaintiffs were much younger men than Mr. 


Cohen, and, apparently, they took the view that 
Mr. Coben’s methods were not in accordance with 
those which their greater experience in such matters 
entitled them to entertain. For that reason a quarrel. 
arose between the young men and the old man, 
and the plaintifis, on looking into the matter, 
discovered the agreement of the 3rd December 
1913, which did not state the transferees under 
the conveyance represented all the donors and 
founders of the Jewish school, and, therefore, they 
claimed that this property was acquired by the 
trustees as and for the Synagogue, and became part 
of the property of the Synagogue. Thereafter they 
called upon Mr. Cohen to hand over the deeds to 
them, and to submit to their direction and control. 
Mr. Cohen refused to do so. No. further advances 
were made to the school by- the trustees, aa the 
present suit was’ instituted. i 

Now, finding as I do upon the evidence that it 
is abundantly Clear, as a matter of fact, that this 
school was acquired by the donors and founders, and 
that the conveyance of the premises No. 1, Sandwith 
Road, was taken’ by. such donors and founders in the 
name of certain persons who at the time were 
trustees of the Synagogue, it . follows that the: 
plaintiffs’ claim, which is based upon the footing. that. 
this property was part of the Synagogue prope 
which the plaintiffs are the MBL Ee, faus an 
be dismissed. 

That is sufficient to dispose of the 
having regard to the exhaustive argumen 
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presented to us, and to the future relations of the 
partics to this suit, who are all of them prominent 
members of the Jewish Community and who must 
all be interested in the welfare of the Jewish school, 
it is desirable that I should refer to a further matter 
in the course of my judgment. It appears to be 
clear that there were a number of persons who were 
the original donors and founders of the Jewish school 
in its present form, but they took these premises and 
-carried on the school through Mr. Cohen without any 
formal declaration of the trusts upon which the 


property in suit was acquired. In my opinion, in’ 


such circumstances it was right and proper that some 
formal declaration. of trust should be made under 
which it should be made known to all the world 
upon what trusts this property was being held. As 
there were no formal rules and regulations for 


declaring a formal trust it was natural and proper 


that the donors and founders should declare what 
these trusts were. If it had been thought advisable 
(or if it is thought advisable now), no doubt, the 
actual body of contributors as a -whole could have 
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declared the trusts. But that was not done at the. 


time when the school was started. In 1917 Mr. 


Cohen thought it was advisable that the trusts 
should be formally declared, and he distributed to: 


the trustees of the Synagogue a circular on the 21st 
November 1917 to the following effect :— 
“The Members, Synagogue Committee. 


Before retiring from the trusteeship I should like to have the . 


school affairs put on a proper footing. ° At the General Meeting of 
our community held on the 24th August 1913, it was resolved that 
the Synagogue Funds pay half the costs with Government for the 
purchase of the school building. This was done, but no trust has 


yet been created to hold this pr operty, this institution stands by 


itself, and the creation a a trust should not be delayed any 
longer. 
oF 
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I propose that Mr. A. E. Meyer with myself as the Superinten- 
dent be appointed the first Trustees. 
Kindly let me have your view on the matter. 


. A.J. Couey. 
Yes, I quite agree it should be done. 
A. E. MEYER. 
This ought to have been done originally. 
er) J. R. Aaron. © 
Certainly, it ought to be done. 
E. J. Moses. 


I think Mr. A. J. Cohen already appointed in that meeting. 
M.I. CoHEN, 

Now, pursuant to that circular the trustees 
transferred this property by the conveyance of the 
7th December 1917, which is impugned by the 
plaintiffs, to A. E, Meyer and A.J. Cohen “to hold 
the said premises unto the Trustees for the purposes 
of a school.for the Jewish Community of Rangoon 
subject to such rules and regulations as are now in 
force in the Province of Lower Burma under the 
Educational Code, or to any other rules and 
regulations, which may thereafter be made, or to 
any scheme for the management of the said. premises, 
which may be sanctioned by the Chief Court of 
Lower Burma.’ 

From that time onwards these two gentlemen 
have acted as trustees of the school, and Mr. Cohen 
in his eyidence (which was not pouteadintedy. stated 
that this instrument of the 7th December 1917, 
which was duly registered, was well known to 
everybody, and was much talked about. among the 
Jewish Community. The demands for taxes, etc., 
were thereafter made out in the names of Mr. Meyer 
and Mr. Cohen as trustees of the school. In my 
opinion, the instrument .of the 7th December 1917,.. 
implementing as it'did the views of the trustees con 
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1917, unless challenged (and it never has been chal- 
lenged), must be taken to be a valid declaration of the 
trusts by the founders and donors of the Jewish School, 
In Attorney- General v. Clapham (1), Lord 
Cranworth, L.C., at page 626 observed :— 


“ Where 2 fund is raised for a charitable purpose like that of 
founding a chapel, and the contributors are so numerous as to 
preclude the possibility of their all concurring in any instrument 
declaring the trusts, but such a declaration is made by the persons 
in whom the property is vested, at or about the time when the 
‘sums have been raised, that declaration may reasonably be taken 
prima facie as a true exposition of the minds of the contributors. 
The presumption is that the trusts declared were those which the 
contributors. intended. It would be open to them, if the trusts 
were not so framed as to effect the object they had in view; to take 


steps for getting any error corrected. If no such steps are taken,- 
it must be assumed that the instrument seven the feces fairly 


-embodies the intentions of the contributors. ’ 
And in Attorney-General v. Mathieson (2), in 
wwhich the circumstances are not dissimilar from those 


obtaining in the present case, a mission had. been 
founded at the instance of Rev. John Wilkinson 
‘without any formal declaration of trust. After some 


years, finding that he was growing old and the trust 
“property was increasing Mr. Wilkinson made a con- 
veyance to trustees declaring the trusts upon which 
‘the property was held, and it was decided that. in 


the circumstances he was entitled. to do so. Cozens- - 


Hardy, M.R., observed :— 


““When money is given by charitable persons for somewhat 


indefinite purposes, a time comes when it is desirable, and indeed © 


necessary, to prescribe accurately the terms of the charitable trust, 
and to prepare a scheme ‘for that ‘purpose. In the absence of 
-evidence to the contrary, the individual or the committee entrusted 
with the money must be deemed to have implied authority for and 
on behalf of the donors to declare the trusts‘to which the sums 





(1) 43 Eng. Rep. (Ch.),.p. 638 at p. 652. 
(2) (1907) 2 Ch, Div. 383 at p. 394. 
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1931 contributed are to be subject. If the individual or the committee 
eS p Ceres depart from the general objects of the original donors, any deed 
; a of trust thus transgressing reasonable limits might be set aside by 

_©.S. JOSEPH. proper proceedings instituted by the Attorney-General, or possibly 
Paar, CJ. by one of the donors. But unless and until set aside or rectified, 
such a deed must be treated as in all respects decisive of the trusts. 
which, by the authority of the donors, are to regulate the charity.” 
For these reasons, in my opinion, the appeals must. 

be allowed, the decrees of the trial Court set aside,. 
and the plaintiffs’ suit dismissed. The respondents. 
‘personally will pay the costs of the appellants in both. 
Courts, and the costs of the defendants 3 and 4 in. 
the trial Court.. We make no order as to whether 
the costs which the plaintiffs have incurred by reason 
of the proceedings in the trial Court and in this. 
Court should.be paid out of the funds. of the Syna- 
-gogue because if these costs were reasonably incurred 
by the plaintiffs-respondents, they would be entitled: 
to receive them out of the trust funds as expenditure: 
duly incurred in the course of the administration of © 
the trust. It may be that the members of the 
Synagogue will not dispitte the right of the: plaintiffs: 
to an indemnity in respect of these costs ; on the 
other hand if the plaintiffs’ claim to be indemnified 
out of the Synagogue funds is challenged the matter 
can more readily be determined in an administration 

summons than in the present proceedings. 


Mya Bu, J.I agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt. Chicf Justice, and Mr. Justice Baguley, 


MAUNG SHEIN anp ANOTHER 1931 


v. May 6. 


MA LON TON.* 


Court Feces Act (VU of 1870), ss. 7 (iv) ‘ce. 7 (v)—Declaratory Suit—Consequential 
reliefS—Declaration when nuecessary—Unnecessary declaration, claim for— 
Suit for possession of land—Tille based on adoption—Adoption an issue of 
fact—Court-fee. 

Section 7 (iv) (c) of the Court ees Act is applicable to a suit in which, having 
-regard to the substance of the plaint, it is incumbent upon the plaintiff to obtain 
.a declaratory decree or order to perfect his right to the conscquential relief that 
_he claims ; for instance, where the plaintiff seeks relief lo which he is not entitled 
unless and until] some decree, or document, or alienation of property is avoided | 
-a suit in which a declaration in that behalf is claimed is within s. 7 (iv) (a. 

Arunachalam v. Rangaswamy, LL.B. 38 Mad. 922; Deokali v. Kedarnath, 
LLL.R, 39 Cal. 704 ; Hakim Rai v. [shar Das, L.U.R. 8 Lah. 531; Parvatibai v. 
Vishvanath, L.L.R. 29 Bom. 207—referred to. 

If a plaintiff claims a declaratory decree where such declaration is not’a _ 
“necessary preliminary to obtain the real relief that is sought he is liable to pay an 
.ad valorem Court-fee. ~ 

Ganga Dei v. Sukdco, 1.0..R. 47 All, 78 ; Tula Ramv. Dwarka Das, I.L.R. 50 
ALL 610; Ugramohan v. Lachmi Prasad, 5 Pat. L.J. 339—referred to, 

Where a plaintiff seeks to recover poss¢ssion of fand as the adopted son of 
ithe deceased owner he need not ask for a declaration as to the validity of his — 
-adoption and the suit falls within section 7 (v) of the Act 

Ram Sumrany. Gobind Das, LL.R.2 Pat. 125—referred to. 


Mutkerjee for the appellants. 
Ba Tun (2) for the respondent. 


Pacy, C.J.—In this case the plaintiffs claim to 
‘recover possession of some paddy land of which the 
defendant is in possession. It, was, of: course, 
incumbent upon the plaintiffs to prove their title to 
be in possession, and in the plaint it is alleged, as 
a link in the chain of the plaintiffs’ title, that they . 
were the adopted sons of Ko Maung Gyi, to whom 


* Civil First Appeal No. 258 of 1930 from the judgment of the District Court 
of Pyap6n in Civil Regular No. 65 of 1930. 
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the land belonged and who is now dead. The 


plaintiffs did not seek a declaration that they were 


the adopted sons of the owner of the land, and 
there was no necessity for them to do se, for whether 
they had been validly adopted or not did not depend 
upon any order of the Court being passed declaring 
that they had been adopted, but upon that issue of 
fact being decided in their favour. In these circum- 
stances, in my opinion, the learned District Judge 
was not justified in dismissing the plaintiffs’ suits 
for default in paying an ad valorem Court-fee under 
section 7 (iv) (c) of the Court Fees Act (VII of 


- 1870). I think that the suit fell within section 7 (v),. 


and not within section 7 (iv) (c). 

In my opinion. section 7° (iv) (c) is applicable to- 
a suit in which, having regard to the substance of 
the plaint, it is incumbent upon the plaintiff to 
obtain a declaratory decree or order to perfect his 
right to ‘the consequential relief that he claims; for 
instance, where the plaintiff seeks relief to which he 
is not entitled. unless and until some decree, or 
document, or alienation of property is avoided a. 
suit in which a declaration in that behalf is claimed 
is within section 7 (iv) (c). Deokali Koer v. Kedar- 
nath (1); Hakim Rai v.. Ishar Dasgorkh Rai (2) ;. 
Arunachalam v. Rangasawmy (3) ; Parvatibai v. Vish- 
vanath (4). Further, if the plaintiff elects to claim 
a declaratory decree or order, although it is not. 
necessary for the plaintiff to obtain such a declara- 
tion in the particular case to enable | him to obtain 
the relief for which the suit is really-.brought, in 
such circumstances unless his plaint is amended by. 
striking out the ‘prayer for a declaration, .the plain- 
tiff cannot complain if he is held liable to pay an 





(1) (1912) LL.B. 39 Cal. 704. (3) (1914) LL R. 38 Mad. 1922. 
(2) (1927) LL.R. 8 Lah. 531. (4) (1905) 1.L.R. 29 Bom, 207.. 
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ad valorem Court-fee under section 7 (iv) (c). Ganga 
Dei v. Sukdeo Prasad (1) ; Tula Ram v. Dwarka 
Das (2); Ugramohan v. Lachmi Prasad (3). On the 
other hand where, as in the present case, a declara- 
tion that a valid adoption of the plaintiffs had taken 
place was neither claimed in the plaint, nor a 
necessary preliminary to their right to recover 
possession of the land in suit, in my opinion, sec- 


tion 7 (iv) (c) does not apply. Ram Sumran Prasad 


v.. Gobind Das (4). 

The appeal is allowed with costs, the order dis- 
missing the suit is set aside, and the case returned 
to the District Court to be-determined according to 
‘law. A certificate will issue for a refund of any 
excess in the Court-fee that -has been paid. 


Bacutey, J.—I agree. 





(1) (1924) LL-R. 47 ALL 78. (3) (1920) 5 Pat. LJ. 339. 
(2) (1928) I.L.R. 50 All. 610. (4) (1923) LLL.R. 2 Pat. 125. 
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APPELLATE CRIMINAL. 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Mya ‘Bu and 
Mr. Justice Baguley. 


AUNG HLA AnD OTHERS 
vw 
KING-EMPEROR." 


: ‘ Waging war against, the King,” meaning and significance of—Penal Code 

(Act XLV of 1860), ss. 94, 121—Number and force—Riol, how distinguished — 

No distinction between principal and accessory—Ignorance of a rebel as to 

real design of leaders—Prevention of collection of taxes by armed force 

Compulsion, whether a defence—Evidence Act (I of 1872), ss, 3, 30, 113, 114, 

effect of—Approver’s evidence—Confession of a ce-accused, as evidence 

‘against-accused. 

When a multitude rises and assembles to attain by force and violence any 
object of a general public nature, it amounts to levying war against the King. 
It is not the number or the force, but the purpose and intention, that constitute 
the offence and distinguish it from“riot.or any other rising for a private 
purpose. The law knows no distinction bétween principal and accessory, and 
all who take part in the treasonable act incur the same guilt. In rebellion cases 
it frequently happens that few are let into the real design, but yet all that join in 
it are guilty of the rebellion. 

A deliberate and organized attack upon the Crown forces would zieonl to 
a waging of war if the objcct of the insurgents was by armed force and violence: 
to overcome the servants of the Crown and thereby to prevent the géneral 
collection of the capitation-tax. 

' R. v. Frost, (1839) 4 St. Tr. (N.S.), 93, 94; Ru v. Gordon, (1781) 21 St. Tr. 
644, 645; R. v. Hardie, (1820) 1 St. Tr. (N.S.), 765; R. v.] Purchase, 15 St. 
Tr, 701, 702 ; R. y. Wilson, (1820) 1 St. Tr. (N.S.), 1353, 1354—referred to. 

Section 94 of the Indian Penal Code provides that compulsion is not a 
defence to a charge’under s. 121 of the Code, but it may operate in mitigation 
of punishment according to the circumstances of a case. 

. MacGrowther’s case, 18 St. Tr. 391—referred to. 

The effect of ss. 3, 30, 115, 114 fread with illustration (b) of s, 114 
and the comment thereon] of the Evidence Act i is (1) that an accused person can 
legally be convicted upon the uncorroborated evidence of an approver ; (2) that 
whether an accused person should: ‘or should -not -be convicted upon such 
evidence is left to the prudence and good sense of the tribunal after consider- 
ing all the circumstances of the case ; (3) that primd facie the evidence of an 
approver, being tainted evidence, is unworthy of credit unless it is corroborated 


“jn some material particular tending to show that the accused committed the: 


-* Criminal en Nos. 494 to 529 of 1931 re Criminal Revision No. 320a 
931 from the ordér of the Special Tribunal under the Burma Rebellion 
(als) Ordinance, 1931. 
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offence with which he is charged ; (4) that it is for the Court to determine in 
the particular circumstances of each case whether the ‘ matter’ before it tending 
to corroborate the evidence of the approver (which may or may not be evidence 
strictly so called and as defined in the Evidence Act) is worthy of credence, 
and is sufficiently reliable to be treated as evidence against the accused, and 
acted upon ; 5) that the evidence of an approver may be-corroborated by the 
evidence of another approver, or by the confession of a person who is being 
tried jointly with the accused for the same offence implicating both himself and 
the accused ; (6) that it is the duty of the Court to scrutinize with care such 
corroboration as that mentioned in (5), but that whether it is to be treated as 
evidence against the accused or not is to be determined by the Court having 
regard to the circumstances of the case. 

Emperor v. Gangappa, 1.L.R. 38 Bom. 156 ; Emperor v. Kehri, 1.L.R. 29 All. 
434; King-Emperor v. Nilakanta, 1.L.R. 35 Mad. 247; Mahant Narain Das v. 
The Crown, 1.L.R. 3 Lah. 170; Rattan v. K.E., 1.L.R. $ Pat. 235; R. vo Elahi 

_ Buksh, 5 W.R. Cr. 80—referred to. 

The confession of a co-accused may be treated as evidence against an 
accused person in British India. The weight, however, that is to be attached to 
itas evidence against the accused depends upon the circumstances of the 
particular case. The Court is left to use its good sense in the matter. 


The facts of the case appear in the judgment. 


Kyaw Din, Ba Maw, Htoou Aung Gyaw, Ba 
_ Han, Hla Tun Pru, Sein Tun Aung, Kyaw Myint, Ba 
Si, Maung Lat, Thein Maung, Ze Ya, Tha Kin, Tun 
Aung, Po Aye, So Nyun, Chan Tun Aung, and- 
Eunoose for the appellants. 

The undermentioned advocates presented a general 
argument by way of. defence on behalf of all the 
appellants, namely, that what took place was a riot 
only and not a rebellion. 5 


Kyaw Din and Ba Maw for the appellants. The term 
‘waging war must be taken in its ordinary sense. See 
Barindra Kumar Ghose’s case (1). . The intention of 
the villagers was not to wage war against Govern- 
ment. Their preparations were extremely _limited— 
consistent with rioting but not with waging wat. They 
had only dahs, sticks and three sporting guns. They 
assembled to resist what they’ believed was forcible 





(1) LL.R. 37 Cal. 467, at p, 518. 
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collection of the capitation tax by Government itl 
the aid of the military police. Their intention was to 
appeal to Government to postpone the collection of 
taxes—they were not even asking for their abolition ; 
and if Government refused then only the idea was to 
resist the forcible collection. They believed that 
martial law had been proclaimed and that the military 
were on the scene to shoot them at sight and to 
effect forcible collection of taxes. The intention with 
which they attacked the Deputy Commissioner's 
forces is material. There was no loss of life on the 
Government side. 


A, Eggar (Government Advocate) for the Crown.’ 
The condition of every rebellion is that a few start it 
and the rank and file join in. They may not know 
the full designs of the leaders, but all who join in it 
are guilty. See R. v. Purchase (1). The crowd was 
bent on destroying the Government forces. The 
deputation. idea was developed only later. ‘Why did 
they want 600 men armed with all kinds of implements. 
to tell Government to postpone taxes? The battle 
was determinedly fought for some hours. It-was not 
a riot but a rebellion. Forcible resistance towards 
collection of taxes can be an offence under s. 121. of 
the Code 


[When the evidence against the accused came to 
be considered the question of the admissibility of the. 
evidence of accomplices and of the confessions of: 
the co-accused arose. ] 


I seek to prove that certain statements relating to: 
approvers and confessions which. have, by constant: 
repetition, assumed the importance of rules, are false: 
propositions and directly cotitrary to law. I submit 





(1) 18 St. Tr. at p, 702, 


Vor. IX] © RANGOON SERIES. 


that these are false propositions (i) that accomplice- 
evidence must be rejected entirely if it is not corro- 
borated, in every particular, (ii) that the corroboration 
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the confession of a co-accused cahnot be used as 
evidence, and has no weight in corroborating the 
confession of another accused or the evidence of an 
accomplice, (iv) that a retracted confession has no 
weight. 
. These are exaggerations of the fairness and caution 
which the law suggests should be exercised when 
testing evidence against an accused, and, as strict rules, 
they are not warranted by law. To convert the 
warning contained in section 104 (ill. b) of the Evidence 
Act into a strict rule of law is contrary to the express 
terms of section 133.. To suggest that the evidence 
of an accomplice must be covered, in every detail, by 
independent evidence would make accomplice-evidence 
useless. To say that one accomplice cannot corroborate 
another would deny the common-sense view that one 


strand of a rope cannot be relied upon, but several strands . 


taken together may be strong enough to hang a man. 
To say that one confession cannot corroborate another 
would be a denial of the explanation to-illustration b, 
in section 114. This explanation read with s. 30 indi. 
cates that (if due caution be exercised) a confession 
by a co-accused may be accepted as evidence. And 
_ there is no law which says that a confession can be 
wiped out by mere retraction. 


The case-law on these points overlaps, and it will - 


be convenient if I cite the reports. in order of date, 


beginning with 4 Cal. 483 (1878), a Full Bench 


decision. © 


. {PacE, C.J. There is an important decision earlier 
than that. It is by Sir Barnes Peacock,.C.]., R. v. Elahi 
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Buksh reported in 5 W.R. (Crim.) 80 (1866), and must 
have influenced the framers of the Evidence Act of 1872.] 


This was read, and counsel cited iffer alia the 
reports of the following cases :—Empress v. Ashoo- 
tosh (1) ; Q.E. v. Ram Saran (2) ; Q.E. v. Gharya (3) ; 
Q.E. v. Mahabir (4) ; Q.E. v. Maiku Lal (5); Q.E. 
v. Jadub Das (6) ; Yasin v. K.E. (7) ; Emp. v. Kehri 
(8) ; Emp. v. Lalit Mohan (9); KE, v. Winkowta (10) 
Lalan Mallik v. K.E. (11) ; Emperor v. Gangappa (12): 
Ah Foong v. Emp. (13); Emp: v. Sabit Khan (14); 
Mohna Mal v. Tulsi Ram (15) ; K.E. v. Biseswar Dey 
(16) ; Emp. v. Jawala Fakir (17); Ledu Molla v. Emp. 
(18) ; Nga Po Kauk v. K.E, (19) ;-Emp. v. Kalwa (20) ; 
Mukand Singh v. K.E. (21); Rattan v. K.E. (22); 
Emp. v. Kutub Bux (23) ; Kesava Pillai v. Kesava 
Pillai (24) ; Bhikari Pali v. K.E. (25). 


Ba Han for the appellants. The convictions are 
based mainly on the testimony of accomplices, the 
confessions of the co-accused, and the retracted 
confessions of the accused, : 

In dealing with the evidence of an es the 
Court must start with the rule stated in illustration (b) 
to s. 114 of the Evidence Act and presume that an 


(1) (1878) LL.R. 4 Cal. 483, at pp. 490, (13) (1918) ILL.R. 46 Cal. 411. 
“491, 492. , - (14) (1919) LL.R. 43 Bom. 739. 
(2) (1885) LL.R. 8 All. 306, at p. 312.) (15) (1921) LL.R. 3 Lah. 141. s 


“ (3) (1894) LL.R. 19 Bom. 728, at p. 730. (16) (1921) 26 C.W.N. 1011. 


(4) (1895) LL.R. 18 All. 78,at p.81. (17) (1923) LL.R. 51 Cal. 160. eat 
598). tt. p. 600, 





(6) (1899) I.L.R. 27 Cal. 295, 
(7) (1901) LLiR: 28:-Cal, 689; 
(3) (1907) LLR. 29 All, 434, 
(9) (1941) Ldn. 8 Cal, $59. (22) (4928) i 
(10) (1944) EL 38 Mad. 247, (23). (4929) £3 
(11) (1941) 16 CWLN. 669. {24) U9 AMR 
(12) (1948) Takes 38 Bom. 157, 
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accomplice is unworthy of credit, unless he is corro- 
borated in material particulars. A conviction may be 
based on the uncorroborated testimony of an accom- 
plice only uhder special circumstances. See Nga Po 
The -w. O.B. G); Nga Lay v. KE. (2): Satlae 
kumaraswami v. KE. (3); Emperor v. Singha (4); 
R.V. Elahi Buksh (5); R. v. Mundul (6). 

In the case of O.E. v. Maganlal (7) three 
reasons are given for distrusting the evidence of an 
accomplice: (i) An accomplice is likely to swear 
falsely to shift the guilt from himself ; (ii) an accom- 
plice as an associate in crime is an immoral person 
with whom an oath has no value ; - (iii) an accomplice 
gives his evidence: under the promise or in expecta- 
tion of a pardon. This hope leads him to depose in. 
favour of the prosecution. 

One accomplice cannot corroborate another. See: 
Nga Po Thet's case (1) ; Q.E. v. Ram Saran (8) ;: 
Emperor v. Noni Gopal (9) ; Siar Nonia v. K.E. (10);. 
K. E. v. Mohiuddin (11). ; _ 


Nor can the confession of a:co-accused be: taken:. 


as corroboration of the testimony of an accomplice.. 
See Emperor v. Kostalkhan (12) ; Emperor. v. Gan-. 
gappa (13) ; Emperor .v. Sabitkhan (14). . 

To hold otherwise .amounts: to saying that one- 
piece of tainted evidence can be corroborated by- 
another equally tainted. . 

Section 24, Evidence Act, justifies the rejection of 
a confession that appears to have ‘been extracted by~ 
improper inducement. The Deputy Commissioner’ 





(1) (1900) 1 L.B.R. 29. (8) (1885) I.L.R. 8 All. 306. 

(2) (1923) LLL.R: 1 Ran. 609, 611. (9) (1911) 15 C.W.N. 593, at p. 612". 
(3) (1912) LR. 35 Mad. 397. (10) (1913) 18 C.W.N, 550. 

(4) (1927) LL.R. 54 Cal. 721. (11) (1901) LL.R. 25 Mad. 143. 

(5) (1866) 5 W.IR. (Cr.) 80. (12) (1902) 4 Bom. L.R. 431. 

(6) (1874) 21 WLR. (Cr) 69. . (13). (1913) LL.R. 38 Bom, 156. 


17) (1889) I L.R. 14 Bom. 115. (£4) (1919) LL.R. 43 Bom. 739, . 
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had under the orders of the Local Government issued 
leaflets offering lenient treatment to those who were 
not leaders or bad characters or persons guilty of 
acts of violence. The effect was that @ great many 
rebels voluntarily surrendered. Expecting to get 
lenient treatment, they made confessions stating that 
they were forced inio the rebellion by certain leaders. 
The Police papers in the Exhibit File go to show that 
the confessions were rehearsed before the Police 
first. The Magistrates who recorded the confessions 
were supplied by the Police with printed questions 
to be put to the accused. Such confessions are not 
voluntary in nature and are inadmissible in evidence. 


A.Eggar. The Police papers are, as a matter of 
course, laid before a Magistrate to acquaint him with 
the facts of a case. There is not a shred of evidence 
that any of the Magistrates who took confessions put 
questions as supplied by the Police or were in any way 
influenced by the Police in doing their duty as 


Magistrates when recording the confessions. — 


[Pacr, C.]. That appears to be so ; but any steps 
taken by the, Police which have the appearance of 
affecting the independence of the magistracy would be 
wholly reprehensible.] 


PaGE, C.J.—These are appeals by 71 accused per- 
sons tried by a Special Tribunal (Mr. Justice Cunliffe, 
Mr. A. J. Darwood and U: Ba U) under the Burma: 
Rebellion (Trials) Ordinance, 1931, and convicted of. 
offences under section 121 of the Indian Penal Code. 
Section 121 runs as follows :-— | 

“ Whoever wages war against the Queen, or attempts to. wage 
such war, o- ab2ts the waging of such war, shall be punished with. 
death, or transportatioa for life, and shall also be liable to fine.”. 2 
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One hundred and three persons in all were charged 
under section 121 at the trial. Of these 15 were 
sentenced to death, 56 to transportation for life, 5 were 
discharged, 24 acquitted, and 3 were found to be 
absconders. The 15 accused whe were sentenced to 
death and the 56 accused who were sentenced’ to 
transportation for life have appealed against their 
convictions and the sentences that have been 
passed upon them respectively. Notice has been 
served upon 23 of the accused under section 435 
_ of the Code of Criminal Procedure, calling upon them 
to show cause why the sentence of transportation for 
life that has been passed upon each of them should not 
‘be enhanced, and why they should not be sentenced. to 
death. In the case of these accused the proceedings 
in revision and-in appeal have been heard together. 

‘A general argument by way of defence has been 
presented by Mr. Kyaw Din and Dr, Ba Maw on 
behalf of all the appellants, namely, that the facts and 
‘ circumstances proved at the trial were evidence of a 
riot and not of a-rebellion, and that there was no 
evidence. that the appellants or any of them had 
waged war or abetted the waging of war against the 
King-Emperor within section 121 of the Indian 
Penal Code. The same argument was urged at the 
trial, but the Special- Tribunal refused to accede to 
it, and held that the appellants and each of them had 
been proved guilty of an offence: under section 121. 

In this case, therefore, the first question that falls 
to be determined is, what is the meaning of the 
expression waging war in section 121 of the Indian 
Penal Code? ae 

Now, the words “ wages war” in section 121 are 
“synonymous with “levying war” in the Statute 25 
Edward III, c.. 2, which offence is declared .to be 
Tréason ; and the meaning of these words has long 
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been settled, although their full significance is seldom 
understood. In this perverse and violentage in which 
tradition and authority have lost their sanction, and 
lawless agitators preach at the street corner that each 
man is “a law unto himself,” it is necessary that a 
person “who, throwing off the duty of allegiance, 
arrays himself in open defiance of his Sovereign” 
and wages war against the King-Emperor, should 
realize the predicament in which he stands. “The 
crime of high treason, in its own direct consequences, 
is calculated to produce the most malignant effects 
upon the community at large; its direct and imme- 
diate tendency is the putting down. the authority of 
the law, the shaking and subverting the foundation 
of all government, the loosening and dissolving the: 
barids and cement by which society is held together, the 
general confusion of property, the involving a whole 
people in bloodshed and mutual destruction; and, 
accordingly, the crime of high treason has always. 
been regarded by the law of this country as the 
offence of all others of the deepest dye, and as calling 
for the severest measure of punishment.” Per Tindal, 
C.J., in R. v. Frost (1). Be it known throughout the 
length and breadth of Burma that the life ‘of every 
person who wages war against the King-Emperor is 
forfeit to the State, and that upon conviction he is 
liable to receive sentence of death. Let there be no 
illusion. It is not the function of the Court to draw 
fine distinctions in grading traitors. Those who seek 
mercy must go to the fount of mercy, and pray for 
respite of pardon from His Gracious Majesty the 
King-Emperor against whom they have so grievously 
offended.. Rebels who wage war against the King’ 
are guilty of the most heinous of all crimes, and it 
is well that such persons should be made aware’ that 
(t) (1839) 4 State Trials, New Series, at p. 89% 
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the arm of the law is long enough and strong cnough 
to reach them all. 

We propose, therefore, to make clear what ts 
meant by the words “wages war” in section 121 of 
the Indian Penal Code. 

In 1781, Mansfield, C.J., laid down : 


“There are two kinds of levyiug war :—one against the person 
of the King ; to imprison, to dethrone, or to kill him ; or to make 
him change measures, or remove counsellors :—the other, which 
is said to be levied against the majesty of the King, or, in other 
words, against him in his regal capacity ; as when a multitude rise 
and assemble to attain by force and violence any object of a 
general public nature ; that is levying war against the majesty of 
the King ; and most reasonably so held, because it tends to clis- 
solve all the bonds of society, to destroy property, and to overturn 
‘government ; and by force of arms, to restrain the King from 
- reigning according to law...... Lord Chief Justice Holt 
in SirsJohn Friend’s case says, ‘if persons do assemble them- 
selves and act with force in opposition to some law which 
they think inconvenient,.and hope thereby to get it repealed, 
this is a levying war and treason.’ ..... The question 
always is, whether the intent is, by force and violence, 
to attain an object of a general and public nature, by any 
‘instruments, or by dint of their numbers. Whoever incites, 
advises, encourages or is any way aiding to sucha multitude so 
assembled with such intent, though he does rot personally appear 
among them, or with his own hands commit any violence what- 
' soever, yet hei is equally a principal with those who act, and guilty 
of high treason.” R. v. Gordon (1). 


In 1820, Lord President Hope, in his chaiee. 2 : 


the Jury in R. v. Wilson, observed : 


“The circumstances necessary! to aenstiite a levying of war is 
not. that there shall be a regular trained force, nor a regular 2 army; 
‘and, indeed, from the nature of the thing in common sense, I am 
sure it must strike you that, except where a foreign enemy invades 
the country, war never-can be levied in that manner in the com- 
. mencement of an insurrection. If an insurrection is to be raised 

they must provide arms, and they must get ‘them in the best 





_ (1) (1781).24 State Trials 486, at pp.-644, 645. 
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manner they can; they will be ill-disciplined and ill-arrayed at the 
first ; but as the insurrection gains ground these things may be 
acquired and discipline learnt—like to our unhappy rebellion in 
1745. How,did ithat'begin, with that poor deluded Prince who 
landed at the head!of; [ believe, not many more men, or better 
armed or clothed, than you have at this meeting at Strathaven ? 
When he landed ‘upon the coast he was at the head of nobody 
but the boat’s crew who landed him, and some foreign officers, 
and he was joined by a“few half-naked Highlanders. Now Istate 
to you aslaw, and you will see it is sense, that he and_ his 


followers, from the highest to the lowest—every one of them was 


as guilty of treason in the act of first joining him as they were at 
thelasthour..... In short, what is a treasonable number, as 
the counsel for the Crown very properly put it? What is the 
quantity of arms persons must-have? The offence is not in their 


‘numbers, not in their force, but, in the language of the law and 


all the authorities, it istin the object and purpose which they have 
in view. If théy rise to effect a general public purpose by force 
and numbers, that object frenders the rising treason, *be the 
number great or small. And, indeed, gentlemen, how is an 
insurrection to be raised, how is a regular army to be got together, 
but by the march of [small numbers to the place of rendezvous ? 
How are people to raise an insurrection? A great town may, 
turn out in great numbers, but if people in the countr y are to rise, 
how is it to be effectuated, but by each parish. arming its 
inhabitants, and-marching to the place of'rendezvous? And then, 
as they all assemble, that is admitted to be treason. But is it less 
treason when they march with thé’same purpose? I lay down, 
as the undoubted law of the land, that the smallest body which 
rises in arms to effectuate a general purpose (they may have 
more or less hopes. of success arising out of - their number) is 
treasonable, and constitutes a levying of war.’’( 1) 

In 1839, Tindal, C.J., in charging the Grand Jury 
in R.-v. Frost, laid down that: 


“ An assembly. of men, arméd and arrayed in a warlike manner 
with any treasonable purpose, is.a levying of war, although. no 
blow be struck; and the enlisting and drilling .and marching 
bodies of men are sufficient overt. acts of that treason, without 
coming to a battle or action, And, if this be the case, the actnal 





(1) (1820): 1-State Trials,(N:S.), at pp. 1353, 1354. 
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conflict between sucha body and the Queen’s forces must, beyond 
all doubt, amount to a levying of war against the Queen. ..... 
and, as has already been adverted to, it is quite unnecessary to 
constitute the guilt of treason that the tumultuous multitude should 
appear to be acconipanied with the pomp and pageantry of war, 
or with military array. Insurrection and rébellion are more 
humble in their first infancy, but all such external marks of 
pomp will not fail to be added with the first gleam of success. 
dra eS It may be proper to inform you, that in the case of 
treason the Jaw Knows no distinction between principal and 


accessory; all who partake in the treason incur the same guilt,’ 


and are liable to the same punishment; the treasonable design 
-once established by the proper evidence, the man who instigated, 
incited; procured, or persuaded others ta commit the act, though 


not present in person at the commission of it, is equally a traitor, 
‘to all intents and purposes, as the man by whose hand the act of. 


treason. is committed. He who leads the armed multitude 
towards ‘the point of attack, and then retires before the blow is 
struck; he who remains at home, planning and directing the 


proceedings, but leaving the. actual execution of such plans to © 


more daring hands; ..... all these are equally guilty in the 
eye of the law of the crime of high treason.”(1) . ~ 

In Foster's Crown Cases, at page 216, Sir 
Michael Foster observes that “the joining with 
rebels in an act of rebellion, or with enemies in 
acts of hostility, will make a man a traitor”; and in 
R. v. Purchase, Parker, (C.J., delivering. the opinion 
-of the Court, stated that : 

“We are of opinion that if a man knowingly join with 
-others in breaking the peace, and actually fights the guards in 
‘their defence ; if in that breach of the peace they were rebels, 
che is so too, whether he knew them to be so or not. 

“In rebellions it is frequent that few aré let into the real 
design, but yet all that join in it are guilty of the rebellion. 

“It is not for a man to fight for persons actually in rebellion, 
and say, he meant indeed to break the peace, but did not design 
¥ high’ treason; he should have thought of that before he joined 

: those Be saw engaged: in an unlawful- act ; if is will knowingly 





_ (1) (1839) 4-State Trials (N.S.), at-pp. 93, 94. 
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break and contemn the laws, he must be content to suffer the 
same punishment with those he had joined in breaking them.”’ (1) 
Now, rioting is defined in sections 141 and 146 
of the [Indian Penal Code, and the test to’determine 
‘whether a body of persons are rioters or rebels is 
“quo animo did the parties assemble?’ (per Sir 
Michael Foster, Foster’s Crown Cases at page 208). 
In Rk. v. Hardie Lord President Hope observed that 
it is the law that, in order to constitute a levying of war against 
the King, it is neither the number engaged, nor the force employed, 
nor the species of weapon with which they may be armed, that 
will constitute the overt act of treason. To prove such levying of 
war it is the purpose and intention, the object which they have 
in view, which congregates and assembles them together, which 
gives them the impulse in their arming and in their rising; it is that 
which constitutes treason, and distinguishes the crime from that 
of riot, or any other rising for any private purpose that can be 
imagined; and the law is positive, and it has been so laid down by 
all our writers, and found by Judges and Juries again and again, that, 
if a rising and insurrection be for a public purpose, to resist the 
King’s authority, to compel him to do or to refrain from doing 
what. it is part of his prerogative to do or not to do as he thinks 
proper, if it be to compel him to change his measures and councils, 
it amounts to treason”.(2) . Tee aia . 
Now, such being the undoubted law of the land, 
it is necessary to consider the evidence adduced at 
the trial,‘ and, applying the principles of Jaw that 
I have enunciated to the facts that have been 
proved, to determine whether at the time alleged in 
the charge a rebellion occurred, and if so, whether 
the appellants or any of them were parties to the 
rebellion, and as such committed an offence punish- 
able under section 121’ of the Indian. Penal Code. 
“We have no doubt that the attack upon the 
forces of the Crown that took place in the Dedaye 
District on or about the 7th January 1931 was the 


(a) 





(1) 15 State Trials, at pp. 701, 702. 
(2) (1820) 1 State Trials (N.S.), at p. 765. 
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outcome of a nefarious plot to overthrow the authority 
and government of the King-Emperor engineered 
by one Saya San, a desperado and reputed alchemist, 
living in the Tharrawaddy District. It is common 
ground that in November or December 1930 Saya 
San had visited certain villages in the Dedaye Dis- 
trict, and had stayed for the night at Htandaw in the 
house of the appellant, Aung Hla, who, “with ’ his 
family, were protagonists in the rebellion. A_ short 
time after Saya San’s visit to the Dedaye District 
Kyaw Shin,- a relative of Aung Hla, and Ba Aye 
{an approver whose evidence. the Special Tribunal 
“has accepted), travelled to Tharrawaddy and. had 
- conferences with Saya San in various places. Refer- 


ence was made during. this visit to the projected 


formation of a “galon” party, the object of which 
‘was stated to be to resist the collection of the 
Capitation-tax by the Government ; and it was proved 
that in the first week of January 1931 the tattooing 
of the word “ galon” on the forearm of men in the 
southern part of the township of Dedaye~ com- 
menced. The significance of the “galon” tattoo 
‘mark was explained by Po Yon, a prosecution 
‘witness, in the following words :— ae 

“TY asked Po Htin why he had the ‘galon’ mark tattooed 


on his arm. He said that those people bearing these tattoo-— 


marks would fight the Government when the Government 
servants came to demand capitation-taxes and land revenue, 
_‘Galon’ is the symbol of victory over the ‘Naga.’ The 
“*Naga’ represents foreigners’ such as the English, the French, 
the Italians and the Russians. It is ‘said that if a man has 


:a ‘galon’ tattoo mark on him he becomes leper eraules and $ 


‘the shot fired. at him becomes coloured flour.’ 


At the’ hearing of the appeal it’ was stated. c 


one of the learned advocates on behalf: of the appel- 
Jants that the galon in Burmese mythology is a bird 
resembling a. hawk, and of great strength. The galon 


417 


* 1931 
AUNG HLA 
v. 
KING- 
EMPEROR. 


PaGR, C.J. 


418 


1931 ° 
AUNG FILA 
U 
-KING- 
EMPEROR. 


PaGE, C.J, 


form as the marks.found in Tharrawaddy, 


INDIAN LAW REPORTS. _ [Vot. IX 


is the enemy of the Naga, a snake that flies in the 
air, and burrows in the earth, and moves beneath 
the waters, but in the end the galon gains a com- 
plete victory over the Naga. There can be no 
doubt upon the evidence that most of those who 
fought in the battle of the 7th January against the 
Crown forces had been tattooed with the galon mark, 
and this fact tells strongly against the appellants. 
upon the issue as to whether the intention of those 
who took part in the outbreak was merely to remedy 
a personal or. local grievance, or to effect an insur- 


rection of a general nature. As the Special Tribunal 


observe, “ tattooing is a well-known concomitant. of. 
rebellion in Burma. The symbol adopted . by the 
Htandaw rebels was that of the galon, in the same 
" and it ' 
our opinion the Dedaye outbreak of the 7th January 


_ was the first fruits of the plot hatched in. Tharra- 
-waddy by Saya San and his confederates to put an 
_.end to British rule in Burma. 


_ We do not propose to reiterate the facts and 
events prior, and leading up, to the collision between 
the rebels and the Crown forces on the 7th January ; 
for these have been fully and clearly set out in the 
judgment of the Special Tribunal. But certain 


‘incidents that took place in the course of prepdring. 
_for an encounter with the forces of the Crown, in 
‘our opinion, are consistent only with an intention 


on the part of the. insurgents . to wage war against 
the King-Emperor. The raiding of headmen’s 
houses for: guns:and ammunition, the looting of stores, - 


; oe 


the drilling’ of the rank and file; the supply of: dahs.. 


‘and spears and uniforms to the combatants, the 


enforced conscription and tattooing of certain reluctant .. 
villagers all point. to an intention: to. wage war and.. 
nothing else. .Mootal’ Mal, one: of the «shepkeepers: - 
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whose stores were looted, was informed by those 
who took the stores away that “King Aung Hla 
would pay.” This evidence corroborates and is 
‘confirmed by the confession of one of the accused, 
who stated that on one occasion 400 of the insur- 
gents did obeisance to Aung Hla by ‘shikoing’ to 
him, and that later Aung Hla said: “ From now I 
‘shall be king indeed. My sons will be Crown 
Princes,’ adding that “he wished that a large 
number of government launches should come so that 
he could secure a large number of guns from them, 
with which he would fight for Burma, and get it 
back quick,” Further instances of braggadocio in 
this vein are to be found in the record of the pro- 
ceedings at the trial. If-regard is had to the facts 
‘and circumstances proved at the trial the contention 
that the crime that was committed by the appellants 
was that of ‘rioting’ and not ‘waging war’ is found 
to be wholly opposed to the facts of the case and 
clearly untenable. Nevertheless, an- argument in 
that sense was presented on behalf of the appellants 
both at the trial and at the hearing of the appeals. 
It ‘was urged that the intention of those who took 
part in the encounter With the forces of the Crown 
was merely to resist the forcible collection of the 
capitation-tax by the military police if an application 
to the Deputy Commissioner for postponing the 
collection of the tax was refused.. In the circum: 
stances disclosed at the trial this contention appears 
to us to be well-nigh fantastic, and itis so’ contrary 
to the facts that it bears within itself its own 
tefutation. Not a question upon this subject was put 
in cross-examination either to Barretto, the Deputy. 
‘Commissioner, or to Abreu, the: Subdivistonal Police 
Officer;. or to Maung Than, a Magistrate, who were 


the ‘chief officials called-as witnesses for the Crowne - 
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It is not pretended that the Deputy Commissioner 
came to Htandaw on 7th January for the purpose of 
collecting the capitation or any other tax. Indeed, it 
was no part of his duty to collect taxes. There was- 
not a tittle of evidence that the military police had 
ever been employed on any occasion to collect the 
capitation tax, and there was no ground whatever to 
justify an assumption on the part of the inhabitants 
of the Dedaye area that the military police were 
being employed for any. such purpose on the 7th 
January. ‘Further, inasmuch as a deliberate and 


. organised attack upon the Crown forces such as that 


which took place on the 7th January.clearly would — 


- amount to a waging of war if the object of the © 


insurgents was by armed force and violence to <= 
overcome the servants of the Crown and thereby to’ 


7 prevent the general collection of the capitation tax, 
it is to:be observed that the gist of the argument 


on behalf of the appellants was that the intention of 
those who attacked the Crown forces on 7th January 
was to offer resistance if, and only if,.an application 
for postponing the collection of the tax had been 
made and refused by the Deputy Commissioner. 
But the argument is plainly fallacious and untenable, 
for it was neither proved, nor suggested, nor pre- 
tended at the -trial that. an application for postponing 
the collection of the tax had in any: form, or at any 
time, been made to the Deputy Commissioner. before . 
the rebels advanced to attack the Crown forces. It: 
would have been simple and easy, if the inhabitants 
of the Dedaye area felt that they had ariy grievance 
in connection with the collection of revenue, to have — 
forwarded a petition to the Deputy Commissioner. 
through their headmen praying that their grievances. 
might be remedied. Yet it is common ground that. 
no petition of any sort was presented to the Deputy. 
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Commissioner in that behalf. We do not pause to 
discuss this argument further, for, in our opinion, it 
is cleasly unsustainable. What, then, was the inten- 
tion of the insurgents when they attacked the Crown 
forces under the Deputy Commissioner on 7th 
January ? Now, a man’s intention is to be inferred 
from his conduct,—from what he does and what he 
says,—for, as an old-time Judge once declared, “the 
devil himself knoweth not the mind of man” ; and, 
inasmuch as the insurgents continued to advance to 
the attack notwithstanding repeated warnings from 
the Deputy Commissioner, it is reasonable to infer 
that they intended to wage war against the King- 
Emperor’s forces. 


-. We do not propose to narrate the story of the 


battle, which is set out in the judgment of the 
Special Tribunal, and was graphically described in 
the evidence .of Barretto and Abreu; but that the 
natural and reasonable inference to be drawn from 


the conduct and acts of the insurgents was that 


they intended to overcome and destroy the forces of 
the Crowm at all events. and regardless of any pre- 
tended grievance in connection with the capitation 
tax is; we think, made clear from the following 
“passage in Barretto’ s. evidencé :— 


“We-saw people in white running about between the village ~ 


cemetery and Htandaw village. On seeing them we advanced 


towards Htandaw. As we advanced, we, saw some people from. 


the huts near the creek run away, Waving flags, into Sukalat 
village. We then saw the men in white advance towards us 
in three groups. The man in the centre waved a flag and 
shouted. I also heard a gong sounded, .We advanced in 
extended order. I was in the centre. The military police were 
on my left, and the civil police and the civilians were on my right- 
We. advanced in column for about 100 yards’ ‘and then in extended 
order for about 600 yards. We then stopped: We stopped when 
we saw the‘ Galons’ advance. We stopped behind a‘ kazin’ which 
ran across the’ line of our advance. There was a stream which 
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ran along that ‘ kazin.’ I stood on the ‘kazin’ and shouted to the 
“Galons’ to go back. They were about 500 yards away from me 
then. I don’t think they recognized me. WhenI found that 
the danger was imminent I ordered the police to fire a volley. A 
Jemadar was in charge®f the military police, while Mr. Abreu was. 
in charge of the civil police. They fred a volley. It had no 
effect. On the contrary it infuriated the ‘Galons.’ They bran- 
dished their dahs and came running towards us. When they were 
within a distance of about 400 yards away from me I again 
shouted to them to go back, When they did not, I ordered the 
police to fire a second volley. After the second volley had been 
fired all the ‘Galons’ took .cover. I did not see any of them hit. 
(It appeais that these two volleys were fired in the air, either 


intentionally or because the sights of the rifles had not been 


lowered sufficiently.) They then began tocreep up under cover 
of the paddy-plants, grass and ‘kazins.’ The leaders were shouting 


to the followers to advance. Mr. Abreu then shouted to the 


‘Galons’ ‘D.C. is here. Listen to him.’ I was in a’ grey 
flannel suit and white hat. I was still standing on the 
‘kazin’ andthe ‘Galons’ saw me distinctly. The leaders stood. 
up and fired their guns. I did not know whether they fired at me 
or not. When I found that they would not desist I gave an order 
to fire independently. The policemen did so, but the ‘Galons ” 
tried to outflank us on the left. When. their advance. slackened . 
Iordered my men to cease firing. When my men did so, I- 
shouted to the ‘Galons’ to go home, and that I would consider 
their grievances, if they hadany. They were then about 250 or 
300 yards away from me. I was at-that time on the ‘ kazin." 
When I asked them to go back the leaders shouted to their men. 
to shoot. Somé-of the “Galons’ did so, whereupon I ordered 
my men to start firingagain. My men went on firing for about 
15 minutes. I then told the ‘Galons’ to go home. When I 
said that, some of the ‘Galons’ said: —‘ We will kill you 
when it is dark.’ Others said: serge We. will catch: you alive.” 
Thereupon I ordered my men to start firing: again. My men did 
so. After firing for some time I saw some of the ‘Galons’ get up - 
and run away. When I saw some of the ‘ Galons’ run away,-h- 
got on the ‘ kazin’ and asked them to go away. Instead of doing’ 
so some of the ‘Galons’ shot at me, whereupon I ordered my met. 
to fire again. “This went on till about 5 pm; ‘The leaders who 
urged the ‘Galons’ to advance were hit. I.saw two of: them 
being hit. . When the leaders were hit their followers ran aways. 
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Some of them crept back under cover of paddy-plants and 
grass. They ran towards their village. When I saw them run, 
‘I asked my men to cease firing, and ordered some of them to 
go in two parties to count the number of the dead and help the 
wounded.” °) 


Having regard to the evidence adduced at the 
trial we are satisfied, and have no doubt, that the 


battle which was fought on the 7th January was the 
result of a rebellion, and that those who were parties 
ta it were guilty of waging war within section 121 
of the Indian Penal Code. 

. xs It becomes necessary, therefore, to determine 
whether the appellants or any of them took part in 
the rebellion, and thereby committed an offence 
punishable under section 121. We have carefully 
considered the case of each of the appellants, and 
have embodied the conclusions at which we nets 
arrived in the schedule attached hereto. 


As these are’ the first appeals that have come: 


before the Court in connection with the recent 


disturbances in Lower Burma we desire to add some 


observations upon two matters which. were canvassed 

before us at the hearing of the appeals : 
(1) whether the doctrine of compulsion as 
explained in MacGrowther’s case (1) can 


be pleaded by way of defence to a charge. 


under section 121? 
(2) whether, and if so, in what circumstances, 


(a) the evidence of an., approver, (b) the 


confession of a co-accused can be treated 
as evidence against an accused person in 
British India ? 


“Now, in considering the meaning and effect of. 


an Indian Statute it must steadily be borne in mind 
‘that the rule and principle of the Colony must be 





(4) (1746) 18 St: Tr. 391. - 
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‘accepted as it is found in its own Evidence Ordin- 
ance, and that the acceptance of a rule or principle. 


adopted in or derived from English law is not per- 
missible if thereby, the true and actual meaning of 
the statute under construction be varied or denied 
effect”’, per Lord Shaw in Mahomed Syedol v. Yeoh 
Ooi Gark (1). 

As regards the first of these questions the answer 
depends upon the true construction of section 94 of 
the Indian Penal Code, which runs as follows :— 

“ Except murder, and offences against the State punishable 
with death, nothing is an offence which is done by a person who 
is compelled to do it by threats, which, at the time of doing it, 
reasonably cause the apprehension that instant death to that 
person will-otherwise be the consequence: Provided the person 
doing the act did not of his-own accord or from a reasonable 
apprehension of harm to himself short of instant death, place 
himself in the situation by which he became subject to such 
constraint.” 

Now, waging war against the Ring: Emperor is 
an offence against the State punishable with death, 
and the terms of section 94. are couched in ‘clear and 


unambiguous language. It follows, therefore, that. 


the answer fo the question is in the negative, and 
that “compulsion” is not a defence in British India 


to a charge under section 121 of the Indian Penal: 
Code. The reason is obvious, and we desire to make 


our own the words used by Sir James Fitzjames 


Saale in this connection : 


“Criminal Law is itself a system of compulsion on the widest. 
scale. Itisa collection of threats of injury to life, liberty, and: 
property if people do commit crimes. Are such threats to be. 
withdrawn as soon as they are ‘encountered by” opposing ‘threats ? - 
The law says to a man intending to commit murder, ‘ If. you. do it: 


I will hang you.’ Is the law. to-withdraw its threats if some one 
else says, ‘ If you do not do it I will shoot you. yk 





“(1) (1916) 43 LA., at p. 262, 
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Surely, it is at the moment when temptation to crime is 
strongest that the law should speak most clearly and emphatically 
to the contrary. It is, of course, a misfortune for a man that he 
should be placed between two fires, but it would be a much 
greater misfortune for society at large if criminals could confer 
impunity upon their agents by threatening them with death or 
violence if they refused to execute their commands. If impunity 
could be so secured a wide door would be opened to collusion, and 
encouragement would be given to associations of malefactors, 
secret or otherwise. No doubt the moral guilt of a person who 
commits a crime under compulsion is less than that of a person 
who commits: it freely, but any effect which is. thought proper 
may be given to this circumstance by a proportional mitigation 
of the offender’s punishment. 

These reasons lead me to think that compulsion by threats 
ought in no case whatever to be admitted as an excuse for. crime, 
though it may and ought to operate in mitigation of punishment 
in most though not.in all cases. Ifa man chooses to expose and 
still more if he chooses to submit himself to illegal compulsion it 
may not operate even in mitigation of punishment. It would 
surely be monstrous to mitigate the punishment of a murderer on 
the ground that he was a member of a secret society by which 
he would have been assassinated if he had not committed murder.” 


The rule in MacGrowther’s case was laid down. 
by Lee, C.J., as follows :— 


“As to the matter of force, he said, that the fear of aie 
houses burnt, or goods spoiled, supposing that to have been the 


case of the prisoner, is no excuse in the eye of the law for joining 


and marching with rebels. 


The only force that doth excuse is a force upon the person, and - 


present fear of death ; and. this force and fear must continue all 
the time the party remains with the rebels. It is incumbent on 
every man who makes force his defence; to shew an actual forces 
and that he quitted the service as soon as he could ; agreeable to 
the rule laid down in Oldcastle’s, case (1 Hale 50), that they joined 


‘ bro timore mortis ef recesserunt quam cito potuerunt” (supra p. 393)-. 


We find ourselves in entire’ agreement with. the 


reasoning of Sir James Fitzjames Stephen to be found 


‘in the passage that has been cited, and in respect of 
each of the appellants whose appeal: has been dismissed 
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we have not been unmindful of the rule laid down 
in MacGrowther’s case in determining the punish- 
ment that ought to be inflicted. 

With regard to the second question fa), namely, 
whether, and if so, in what circumstances, an approvex’s 
testimony is admissible as evidence against an 
accused person the answer depends upon the construc- 
tion of sections 133 and 114 (read with illustration 
(b) of section 114 and the comment thereon) of the 
Indian Evidence Act, 1872. 


“S§. 133. dn, ise atiez shall be a competent witness against 
an accused person ; and a conviction is not illegal merely because 
it proceeds upon the uncorroborated testimony of an accomplice. . 

S. 114. The Court may presume the existence of any fact 
which it thinks likely to have happened, regard being had to the 
common course of. natural events, human conduct, and public and 
private business in their relation to the. facts of the particular case. 

Illustrations:—The Court may presume— 

/ * i * _ * * ce 

(b) that an accomplice is unworthy of credit, unless he is 
corroborated in material particulars. . 

* % * sae * # 

But the Court shall also have’ regard ‘to such facts as the 
following, in considering whether such maxims do or do not apply 
to the particular case before it :— 

* a. ee ‘% a ae ae 


As to illustration (b)—A person of the highest character is tried 
for causing a man’s déath by an act of negligence in arranging 
certain machinery. B,a person of equally good character, who 
also took part on the arrangement, describes precisély what was 
done, and admits and explains the: common carelessness of A and 
himself. Hy 
As to illustration ( b—A crime is banantettied by sapcet persons. 
A, BandC, three of the criminals; are captured on the spot and 
‘kept apart from each other. Each gives an account of the crime. 
implicating D; and thie: accounts corroboraté eachi: othér in ‘such ‘a 
‘manner-as: to- render: previous: concert’ highly improbable. 


Vor. IX] RANGOON SERIES. 


S. 3. “Proved.” “A fact is said to be proved when, after 
considering the matters before it, the Court either believes it to 
exist, or considers its existence so probable that a prudent man 
ought, yuder the circumstances of the particular case, to act upon 
the supposition, that it exists.” 

S. 30. When more persons than one.are being tried jointly 
for the same offence, and a confession made by one of such persons 
affecting himself and some other of such persons is proved, the 
‘Court may take into consideration such confession as against such 
other person as well as against the person who makes such 
confession.” 

We are of opinion that the effect of these sections, 
which are to be read together, is (1) that an accused 
person can legally be convicted upon the uncorro- 
borated evidence of an approver; (2) that whether 
‘an accused person should or should not be convicted 
upon such evidence is left to the prudence and good 
sense of the. tribunal after considering all the 
. circumstances of the case ; (3) that primd facie the 
evidence of an approver, being tainted evidence, is 
unworthy of credit unless it is corroborated in some 
material particular tending to show that the accused 
committed the offence with which he is charged ; 
(4) that it is for the Court to determine in the parti- 
cular circumstances of each case whether the “ matter ”’ 
‘before it tending to corroborate the évidence of the 
approver (which may or may. not be evidence strictly 


so called and as defined: in the Evidence Act) is’ 


worthy of credence, and is sufficiently reliable to be 
treated as evidence against the accused, and acted 


upon ;'(5) that the evidence of an ‘approver may be 


corroborated by the evidence of another approver, or 
by the confession of a person who is being tried 


jointly with the accused. for the same offence impli-- 
cating both himself and the accused ; (6) that it is — 


the duty of the. Court to scrutinize with care such 
corroboration as that: mentioned in (5), but that whether 
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it is to be treated as evidence against the accused or 
not is to be determined by the Court having regard 
to ihe circumstances of the case. : 
See R. v. Elahi Buksh (1); Emp. v. Kehri (2); 
Emperor v. Gangappa (per Heaton, J.) (3); Mahant 
Narain Das v. The Crown (4); K.E. v. Nilakanta 
(per White, C.J., and Ayling, J.) (5) ; Rattan v. K.E. (6): 
- As regards the second question (6), namely, whether, 
and if so, in what circumstances, the confession of a 
co-accused can be treatéd as evidence against an 
accused person in British India, section 30 expressly’ 
provides that the confession of a co-accused implica- 
ting himself and the accused who is being tried jointly 
with him for the same offence, if proved, “may be’ 
taken into consideration ” as against the accused. To 
hold otherwise; or to lay down that the confession of 
a co-accused can only be taken into consideration as. 
against the accused if such confession is corroborated. 
by independent and untainted evidence is to run. 
counter to the express terms of section 30, and would. 
be to legislate and not to administer the law. The 
words “may take into consideration” mean “ may 
treatas evidence” [Empress v. Ashutosh Chuckerbutty (7),] 
and the admissibility of such a confession, if proved,, 
against the accused cannot be, and is not, challenged, 


“The weight that is'to be attached to it as evidence - 


against. the accused, _ however, is a different matter, 
and depends upon the circumstances of the particular - 
case. - Such evidence is derived from a tainted source, 
as is the evidence of an approver, and it is, therefore,. 
open to grave suspicion ; further, it is -not subjected. 
to cross-examination, and for that reason also it should . 





(1) 5 W.R. Cr. 80. * (4) 1922) LLAR. 3 Lab, 170, “ 

(2) (1907) LL.R. 29 All. 434. (5) (1911) LL.R. 35 Mad. 247, at p, 268. 

(3) {1913) LL.R, 38'Bom., at p. 156, (6) (1928) LL.R. 8 Pat. 235, : 
- (7) (1878) LL-R. 4 Cal. 492. 
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not be regarded as evidence of any value against 
another accused who is tried jointly for the same 
offence ufiless it is supported by some material corro- 
boration upon which reliance can be placed. The 
legislature, however, when enacting section 30, 
wisely as we think, refrained from laying down 
any hard and fast rule as to what should be the form 
or nature of such corroboration. Whether there is 
material corroboration of the confession, and whether 
in the circumstances of the case it can safely be 
relied upon, are questions to be determined by the 
Court ; or, if the case is tried by a Jury, by the 
Jury after the trial Judge has duly warned them 
of the suspicion that attaches to such evidence, 
The Act nowhere provides that the Confession of 


one co-accused implicating the accused cannot be’ 


‘corroborated by the confession of another co-accused 
which also implicates the accused. Such a provision, 
in our opinion, would be neither good law nor good 


‘sense. Evidence to prove a. conspiracy or a 


rebellion or the complicity therein of particular’ per- 
sons in most cases can only be obtained from 
conspirators or rebels who are within the movement, 
and parties to it. The: statements of’ such persons, 
whether they ‘happen to -be approvers or co-accused, 
are, of course, tainted and suspect, but it does not 
follow that the statements of such persons when 
they implicate a co-accused ‘in the same.offence in 
the commission of which they confess that they 
themselves were concerned, are necessarily incapable 


of providing reliable corroboration the one of the 
other, or that such statements ought never to be : 


treated as reliable evidence of the guilt | of the accused. 


Take. the following illustration : War is. “waged and: ai. 
battle fought against the forces of the Crown by. 
certain rebels, The .question is. whether A.B, was:a° 
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rebel who took part in the battle. Suppose the only 
evidence against A.B. is that of two approvers each 
of whom testify that A.B. was cne of those who 
fought in the battle, and it is proved that both of 
these approvers are on bad terms with A.B. Obvi- 
ously, the fact that unreliable and discredited 
testimony is given by two witnesses instead of one 
will not render the evidence of either witness the 
more worthy of credit. But suppose there are 30 


‘rebels who have made statements either as approvers 


or by way of confession that have been made voluntarily ; 
who come from different villages, and with respgct 
to whose statements there is‘no reason to think that 
there was any collaboration or collusion between the 
parties making them; none of them, .so far as it is 
possible to judge, being actuated by malice towards 
A.B., and suppose that each. of these 30 rebels: 
should happen in. his statement to implicate A.B. 
stating that he also took part in the battle and was. 
a party to the rebellion, could it be suggested that 
the cumulative effect of so many statements, apparefitly 
independent and impartial, all implicating A.B. 
could not reasonably lead -to the conclusion that A.B; 
was a rebel, and took part in the battle? We think, 
clearly not. We are of opinion that the. legislature 
in. enacting these sections intended and effected, 
subject to the limitations therein prescribed, that the 
question. whether and under. what circumstances the 
testimony of approvers and the confessions of co- 
accused should be treated as evidence - against the 
accused in any particular case should be determined 
according to the good sense and discretion..of the 


tribunal by which the accused is tried. All the relevant 


authorities, so far: as we know, upon this branch of 
the:Jaw: have. been canvassed before us, and weare, 


of .course,;: aware. that in England the confession-of.a. 
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co-accused is not admissible as evidence against the 
accused, and that, while the conviction of an accused 
persom on the uncorroborated evidence of an accom- 
plice is nét illegal if a proper warning against 
acting on such tainted evidence *has been given to 
the Jury, “one accomplice’s evidence is not corro- 
boration of the testimony of another accomplice ” 
per Reading, C.J.. in R. v. Baskerville (1). Our 
attention has also been drawn to a number of 
decisions in India which lay down that the law in 
India and in England on this subject is the same ; 
and if we do not criticise those authorities in detail 


it is not out of want of respect for the learned. 
Judges who decided them, but because, with all due. 


deference, it appears to us that they ‘all suffer from 
the same inherent vice, namely, that the learned 
Judges, in construing the relevant sections of the 


Indian Evidence Act, approached their task from the 


wrong point of view, for, instead of taking the 
sections from the Indian Evidence Act and constru- 
ing them according to their terms, the learned 
Judges appear first to have considered the English 


authorities and then to have construed the sections. 


of the Indian Act in the light of the English law 
on the subject. For this: reason we venture to think 
that many of the Indian decisions are based on 
fallacious reasoning,.and. lay down the law in a 
sense that is inconsistent with the express provisions 
of the Act. The opinion that. we have formed and 
expressed on this subject is in consonance with the 


observations of the Hon, Mr. Stephen (as he - then. 


was) “that the effect of the provision (that is, section 
114)is to make it perfectly clear that Courts of justice 


-are to use their owh common sense and experience © 


in judging of the effect of particular facts, and that 
| (1) (1916)32 K.B. 664, - - 
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they are to be subject to no technical rules whatever 
on the subject. The illustrations given are, for the 
most part, cases of what in English law are talled 
presumptions of law; artificial rules as to the effect 
of evidence by whith the Court is bound to guide its 
decision, subject, however, to certain limitatfons 
which it is difficult either to understand or to apply, 
but which will be swept away by the section in 
question,”” (See Woodroffe and Ameer Ali's Law of 
Evidence, 9th Edn., at p. 1102). We desire to 
add that, before we became aware of these observa- 
tions of Mr. Stephen and independently of them, we 
had already reached a clear. conclusion upon the: 
subject in hand, and we cite the remarks of the 


learned author because they embody i in happy Pee 


our own considered opinion. 

In the present case none of the Peer whose 
appeals have been dismissed have been convicted 
upon the evidence of an approver or the confession 


of a co-accused unsupported by independent and- 


untainted corroboration, but as these are the first 
appeals that have been preferred against the convic- 
tion of persons alleged to have been guilty of waging 
war against the King-Emperor during the present 
unhappy disturbances, we have stated our view. ds” 
to the admissibility of the evidence of approvers and 
the confessions of co-accused persons in order that 
there may be no doubt as to what, in our opinion, ° 
is the law in British India on the subject. 

_ The result is that the ‘appeals of accused Ba 
Sein (2), Po Sein (3), Po Kya (4), Tun Aye (36), - 
Waik Gyi (47), Nga Thwe (53), San. Khin (55), _ 
Po Hlaik (56), San Shwe (57), Aung Po (59), San 
Hla '62),. Shwe Su (66), Tet Turi (84), Nga Shein (88), 
Po Htin (94), each of whom was sentenced to death . 
by the Special Tribunal, are. dismissed, and the: 
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sentence of death passed upon each of these accused see 
is confirmed. ‘The appeals of Aung Hla (1), Po Chit suas Hta 
(26) and Po Min (70) who were sentenced to trans- Kina 
portation for life are dismissed. Notice to show P*PEO® 
cause why these accused, among others, should not PAs#, CJ. 
receive an enhanced sentence has dul been served 
upon each of them, and pursuant to the jurisdiction 
in revision with which this Court is invested the 
finding and conviction of these accused are affirmed 
and the appellants Aung Hla, Po Chit and Po Min 
rare sentenced to death. The appeals of Ba Khin (11), 
Po Saing Gale (13), Po Yin (15), Soe Maung (39), 
Chit Tun (45), Maung U (79), Tun Tin (86), Ba 
Aye of Tawpi (89) and Saw Li. (95) are allowed, 
ae the conviction and sentence in the case of each of 
these appellants are set aside, and they are acquitted. 
... The remaining appeals are dismissed. 
We observe that the members of the Special Tribu- 
nal felt “constrained to recommend to mercy those 
convicted persons who have been sentenced to the lesser 
penalty.” “We do not regard ourselves as being under 
any such obligation. The appellants whose appeals 
have been dismissed, in our opinion, have been proved 
guilty of waging war against the King-Emperor. We 
_are of opinion that it is not the function of a Court of: 
law in such circumstances to recommend or suggest 
that mercy should be extended to such persons or any 
of them. The appellants have been. proved guilty of 
the most grievous offence that can, be committed 
against the State, and whether mercy should be 
extended to them or any of them is a matter with’ 
which the Court is not concerned, the prerogative 
‘of mercy resting in other hands. 


Mya. Bu, joke concur, — 


Bacutey, J.—I concur. 
30 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt, Chief Justice, and Mr. Justice Mya Ber. 


SIBA SINGH 
v. 
C.V.R.M. CHETTYAR FIRM.* 


Civil Procedure Code (Act V of 1908), ss. 47, 145—Surety under s. 145 nol a 
party within s. 47 for all purposcs—Surety a parly only for purpose ofathest 
against execution orders—A pplicalion by surely falli ng within s. 47. ° 
If an order for or in the course of execution is made against a surety who 

is within the ambit of section 145 of the Civil Procedure Code, he is at liberty to 


. appeal against that order as_ though he were a party o the suit within the 


meaning of section 47. but in other ‘respects he is not deemed to be a party 
within ection: 47, and is not entitled to fileany application which falls within 
section 47, unless such application is “permitted under some €xpress provision 


in the Code- 
A surety, whose property has been sold in execution of a , are for the 


liquidation of which he was liable under section 145 of the Code, cannot, by an. 
application purporting to be filed under section 47, claim to set aside the sale 
on the ground that it was void as it took place after a stay order had been 


passed in respect thereof by the Appellate Court. 
Raj Raghubar v. Jai Indra Bahadur Singh, 1.LAR. 42 All. 158 ; Ran Kishun 
v. Lalia Singh, 1.U.R. 51 All. 346 ; Ramanathan v. Doraiswami, LL.R. 43 “Mad. 


325 ; Srinibash v. Kesho Prasad, 1.L.R. 38 Cal. 754—referred to. 


. The facts of the case and the preliminary objection to 
the appeal are set out in the judgment reported below. 


N. Jeejeebhoy . for the’ respondent. There is a 
preliminary objection that this appeal is not main- 
tainable. The original application out of which this 
appeal arises could be:only either under Order 21, 
rule 92, or under section 47 of the Civil Procedure 
Code. If it is under Order ale rule 92, no second 
appeal lay and. the proceedings ‘before Canty I. would 
be under the revisionary jurisdiction. Clause 13, 
Letters Patent, of this'Court does not give a ay of 





* Letters Patent Appeal'No. 4of 1931 arising ‘out of Civil ‘Sécond Appeal 
No. 136 of 1930 of this Court. 


Voi. IX] ' RANGOON SERIES. 


appeal from.the exercise of revisionary jurisdiction. 


435 


1931 


If the original application purports to be under $'84SINCH 


section 47, Civil Procedure Code, the application was 
not maintainable in its inception. The Privy Council 
has held in Raj Raghubar Singh v. Bahadur Singh (1) 
that a surety is neither a party nor a representative 
of a party within the meaning of section 47. The 
surety’s remedy is by way of a suit. 


P. B. Sen for the appellant. Raghubar sentlle 
case is distinguishable. Their Lordships were there 
dealing with an application for restitution under 
Section 144, Civil Procedure Code. Under section 145, 


with which we are concerned, the surety is to be deemed _ 


a party for the . purposes of appeal. Read together, 


section 47 and: section 145 give to the surety for the. 
judgment-debtor the same remedies as the judgment- | 


debtor. There is‘no doubt that an application like the 
present one would, be maintainable at the: instance 
of the judgment-debtor and the intention of the legisla- 


ture in enacting section 145 was to give the surety. 


the same facilities. Otherwise, an anomaly would 
exist. 


N..Jeejeebhoy in reply. The Madras High Court 
in Ramanathan Pillai v. Do1aiswami Aiyangar (2) 
makes it clear that a surety is to be deemed a party 
only for the purposes of an appeal. He is not 
competent to initiate an original application. There 


is no. anomaly. The surety is not barred from filing 
‘a suit, whereas the judgment- -debtor is bound to | 


proceed under section 47, Civil Procedure Code, 


PAGE, C.J.—This- case disclosed an anomalous 
situation with regard to execution proceedings, : For 


(1) (1919) 46 L.A. 228 at p. 236 ; 42 All. 158 at p. 166, 
(2) (1920) LL.R, 43 Mad, 325 at p. 328, 
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the purpose of disposing of this appeal: the material 
facts lie within a narrow compass. 

The respondent, who is a Chettyar, obtained a 
decree for Rs. 1,586 against a person to whom he 
had advanced money. The appellant became person- 
ally liable under a bond of suretyship to liquidate 
that decree by the payment of the money due. By 
the bond it was made a condition that “if the suit 
be decreed in favour of the plaintiff C.V.R.M. Firm 
the defendant Hta Wa shall pay up ‘Rs. 1,500 or any 
sum up to Rs. 1,500 towards the satisfaction of the 
decree, and this obligation shall be void and of no 
effect ; otherwise the same shall remain.in full force 
and effect'and I, surety Siba Singh, shall pay ‘up 


Rs. 1,500 or such sum up to Rs. 1,500 towards the 


satisfaction of the decree.” The judgment-debtor> 


-having absconded without paying the judgment-debt 


‘the decree-holder on the 8th February 1929 obtained 
leave to execute the decree against the appellant as a 
surety personally or by attachment and sale of his 
‘property. No appeal was filed against the order 
granting leave to execute the decree against the 
appellant, and on the 22nd June 1929, the sale of 
the appellant’s property in execution of the decree 
took place. On the 26th June 1929, the appellant. 


filed an application for an order setting aside the sale 
‘on the ground that it. was invalid and void inasmuch 


as, ‘prior to the sale taking place, an order had been 
passed by the District Court of Toungoo staying the. 


‘procéedings in connection with the sale. On ‘the 9th. 


August the. Subdivisional Judge dismissed the appel~ 
lant's..application to set aside the sale,. and onthe 


A7th Decetnber an appeal: from the order. of the Sub- 


divisional..Judge...was.. dismissed. by. the District Judge- 
of Toungoo. ‘A. second appeal .was then. preferred to_ 
the High Court, and on the:22nd December 1930, the. 
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_ Leave to appeal having been granted by Carr, J., the Sipa Si Sinn 


present Letters Patent Appeal was filed. A preliminary 
objection has been taken on behalf of the respondent 


that no second appeal lay to the Higk Court, and 4’ 


fortiori that no Letters Patent Appeal could lie from 
the order under appeal... In my opinion the preliminary 
objection must prevail. 

On behalf of the appellant it was contended that 
the appeal to the High Court did not arise out of an 
application under Order 21, rule 90, of the Code of 
Civil Procedure, but under section 47. of the Code ; 
-and that under sections 47 and 145 a second appeal 
lay to the High Court. The issue of the appeal 
depends upon the true construction of section 145 
which runs as follows :— 

“Where any person has become liable as aiveiges 
(a) for the performance of. any decree or any part 
thereof, ‘or,. ° 
(b) for the restitution of any pr -operty taken i in execution 
: of a decree, or, ; 
(c) for the payment of any money, or for the fathienent 
of any condition imposed on any person, under 
an order of the Court. in any suit or in any pro- 
ceeding consequent thereon, the decree or order 
may be execiited against him, to the extent to 
which he has rendered himself persorially liable, 


and such person shall for the purposes of’ appeal 
be deemed a party within the’ meaning of 


section 47,” 

On behalf of the: appellant it is, ; contended ‘that 
unless an appeal lies in. the: circumstarices ‘obtaining 
in the present case an anomalous situation j is disclosed, 
because it is common. ground that a second. _ appeal 
would have lain in the present case if execution had 
been levied against the judgment-debtor, and if a 
second appeal does not lie when execution is taken out 
‘against the appellant as a surety under section 145 


G.NV. R. M. 
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the result is that the judgment-debtor is placed in a 
more favourable position than the person who has 
agreed to become a surety for him. The learned 
advocate for the appellant contends ‘that if and so 
soon as exectftion is taken out against the surety 
under section 145 he is to be deemed /or all purposes 
to be in the same position as a party within the 
meaning of section 47. If the construction of 


section 145 for which the appellant contends is correct. 


the words “ for the purposes of appeal ” in the section 
would be superfluous, and the question to be deter- 
minéd is what is the meafiing and effect of the 


Words “for the purposes of appeal” as used’ in 


section 145, 
Now, a surety is not a party or the peencentieie 


‘of a party within the meaning of section 47 ; 


[Raj. Raghubar Singh v. Jai Indra Bahadur Sing eh-(1)] 


and, therefore, would be at liberty to canvass any. 


question that falls within the ambit of section 47 in 
a regular suit, whereas a judgment-debtor or any other 
party or-the representative of such other party would 


‘be bound to agitate such questions in proceedings 


under section 47 before the executing Court. 

_ It has been held by the High Courts at Calcutta, 
Madras and Allahabad [Srinibash Prasad’Singh v. Kesho 
Prasad Singh (2), Ramanathan Pillai v. Doraisawmi 
Aiyangar (3), Ram Kishun v. Lalta Singh (4)].that the 
effect of the words in section 145 “such person shall 


for the put poses of appeal be. deemed a party within 
the ineaning of section 47” is that the surety is given 


thé same right to appeal against an order made against 


hith in the execution proceedings as a party to the. 


sit possesses, but is not for any other purpose to » Be 


(1) (1919) | LLR. 42 All, 158. | . 3 ) (1920) LL.R. 43 Mad, 325, 
(2) (i911) LL.R. 38 Cal. 754 ats. 776. (4) (1929) LL.B. 51 All. 346, 
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of such party within section 47. I am constrained sia sn Sick 


to take the same view. If an order for or in the 
course of exectition is made against a surety who is 
within the ambit of section 145 he i at liberty to 
appeal against that order as though he were a 
party to the suit within the meaning of section 47 ; 
but in other respects he is not deemed to be a party 
-within section 47 and is not entitled to file any appli- 
cation which falls within section 47, unless such appli- 
cation is permitted under some express provision in 
the Code. It follows, therefore, that the present 
appeal, which arose out of proceedings putporting to 
be filed by the surety under section 47, does not lie. 
We: express no opinion upon the questions raised and 
determined in the. appeal before Carr, J. The appeal 
is dismissed with , ee gold mohurs. 


Mya Bu, J.—I agree. 
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PRIVY COUNCIL. 


PAZUNDAUNG BAZAAR COMPANY, LTD., ano 
OTHERS (Plaintiffs) 


v. 
MUNICIPAL CORPORATION OF THE CITY OF 
RANGOON (Defendants)* 


(On Appeal from the High Court at Rangoon.) 


City of Rangoon Municipal Act (Burma VI of 1922), ss. 125, 178 —Private 


Markets—Fee for Licence—A mount of Fee—* Rate.” 


The City of Rangoon. Municipal Act, 1922, provides bys. 125 that no one 
shall keep open a private market without a licence from the Corporation and by 
section 178, sub-section 3, the Corporation may charge fora licence a fee‘ at 
such rate as shall from time to time be fixed by the Corporation. my 


Held (1) that the fees chargeable by the Corporation are not restricted to 
the ‘cost: of issuing and-inspecting the licences, but may -be based- upon the 
reasonable cost of regulating and supervising the private markets. | 

(2) that when the Corporation having estimated the reasonable cost afore- 
said has‘allocated it among the private markets in the preportion’ that the 
assessable value . each bears to the assessable value of them all, the fee so - 
computed is ata “rate” within the meaning of section 178, sub-section 3, of 
the Act, and is within the powers of the Corporation, _ 


Rangoon Corporation v. Sooratee Bara Bazaar Company, (1927) LL. R. 5 Ran. 
212—referred to, 


Decree of the High Court affirmed. 


Consolidated Appeal (No. 83 of 1930) from decrees 
of the High Court in its appellate jurisdiction 
(October 29, 1929) reversing decrees of the Court in 
its original jurisdiction (February 19, 1929). 

The question arising upon the appeal was 
whether the respondent Corporation in charging the 
appellants with certain, fees for licences ‘issued to. 
them respectively to keep open a private market had: 
acted within its powers under the City of Rangoon 
Municipal “Act (VI of 1922). 

Suits brought by the appellants severally were 
tried together by Cunliffe, J. The learned Judge 


* Present : LORD RUSSELL OF ‘KILLOWEN, LORD MACMILLAN AND SIR 
LANCELOT SANDERSON. 
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held that the fee charged should be on a flat rate 
basis to cover the cost of the issue and inspection 
of the licences with the incidental office expenses of 
the Corporation, and he fixed the amount at Rs. 150 
per annum per market. He made a declaration that 
the fees in question in the suit were ultra vires and 
granted an injunction restraining the Corporation 
from levying a fee in excess of the flat rate above stated. 

On appeal the decision was reversed and the 
suits dismissed. The learned Judges, Heald, J., and 
Mya Bu, J., held that the Corporation were entitled 
to charge a fee based upon the cost of the special 
services necessary in the case of a market but not 
necessary in the case .of an ordinary tax-payer, and 
that in fixing the fees charged the above expenses 
had not been overestimated.* 

The facts and the material provisions of the Acts 


‘appear from the judgment of the Judicial Committee. 
1931, April HA. OF Miller, K. C. and Leach 


for the appellants 


Upjohn, K.C., Dunne, K. C., and’ Peionel for the 


respondents. 
_ The arguments were directed to the provisions ~of 
the Act; reference: was made to Rangoon Corpora- 
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tion v. Suatalee Bara Bazaar Company (1) and to, 


Kruse v. Johnson (2). ” 


May 19.—The ee of their Lordships was 
delivered by— ' 


4 
iy 


‘LorbD RUSSELL OF KILLOwEN. “The question in-— 


volved in. this appeal is whether. certain sums which 


- weré charged to the appellants by the Rangoon Corpora- © 


tion, by way of fees for licenses to keep open private 





« . ™ Reported at (1930). 1.L. R. $ Ran. {43-—Ep, 
(t) (1927) L LR 5 Ran. 212. * (2) (1898) 2Q.B, 91, 99, 
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markets in the city of Rangoon, were validly charged 
by the Corporation under the powers contained in 
the City of Rangoon Municipal Act, 1922. This Act 
may conveniently be referred to as-the Act of 1922. 
The provisions ‘of the Act of 1922, under which 
the licence fees in question were charged, are 
section 125, which provides that no one shall keep 
open a private market without a licence granted by 
the Corporation ; and section 178, which empowers 
the Corporation to charge a fee for such licence. 
The relevant provisions of section 178 run thus :— 
“178 (2) Whenever it is provided in this Act that a licence 


ora permissicn may be given for any purpose, such licence or per- 
mission shall specify the period for which, and the conditions and 


‘limitations subject to which, the same is granted, and shall be 


signed in the prescribed manner. 

“ (3) For every such licence or permission a fee may be 
charged at such rate-as x Shea from time to time be fixed by’ 
the Corporation.” 

The appellants. are five limited companies who, 
between them, own some or all of the eight private _ 
markets existing in’ Rangoon. Each of the appellants 
brought a separate suit against the Corporation for 


‘the purpose of establishing the -illegality of the 


charge which it had been compelled to pay. The 
plaintiffs were successful at the trials, but on appeal 


to the High Court of Judicature at Rangoon on_ its 


appellate side, the decrees below were set aside and 
the suits were all dismissed. It is from the decrees 
dismissing their suits that the five companies present 
this consolidated appeal to ‘His Majesty in Council, _ 

There is an antecedent history to this litigation which ° 
must be included in any staternent of the relevant facts. - 

- Section 230 of the Act of 1922 gave power to: 
the Corporation to add to the Schedules to the Act 


tules, not-inconsistent with the provisions of the Act, 


to provide for any of the matters dealt with in ‘such. 
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Schedules. In the year 1924 the Corporation, in 
purported exercise of that power, added a rule which 
provided that the licence fee for private markets 
should be f0 rupees for every 100 feet of the floor area. 

The present appellants filed’ suits against the 
Corporation, challenging the validity of the rule. At 
the trials Cunliffe, J. decreed the suits, declared the 
rule to be ultra vires and illegal, and granted an 
injunction restraining the Corporation from collecting 


the licence fees on the scale. laid down by the rule. 


or on any other scale than “the bare scale necessary 
for the proper financing of such licences.” Upon 
appeal by the Corporation, the decision that the rule 
was ultra vires and illegal was affirmed, but upon-a 
wholly different ground, viz., that the Corporation 
could not fix the fees by rule, but only by resolu- 
tion. The case is reported in I.L.R. 5 Ran. 212. 
Having stated: the ground of. their decision, which, 


as they truly said, would ordinarily be sufficient to: 


dispose of the appeals, the Judges on appeal proceed- 
ed, apparently at the request of the parties, to 
consider whether a resolution of the Corporation to 
the same effect as the rule, would be reasonable or 
not. In considering this question, they stated. their 
view that the Act of 1922 gave’ power to the Cor- 
poration to charge a fee which would save the 
Corporation from being out of pocket by reason of 
the duties and liabilities imposed on it by the Act 


of 1922 of the supervision andi regulation of private. 


markets, As their Lordships rédd the judgment, the 
Judges on. appeal expressed the view that the Corpora- 


tion was not restricted to charging licence fees on ‘‘ the: 


bare scale”’ indicated by Cunliffe, J.; but could chargé 


them on such a scale as would ‘cover the extra costs 


occasioned by statutory supervision and regulation of 


private matkets. They would appear, however, to. 
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have considered that a charge of 10 rupees for every 
100 feet of floor area would be unreasonable even 
from this point of view. The order made on appeal 
is dated the 11th January 1927, and affirms the 
decree of the Court below. 

As a logical consequence of the views .expressed 
in the judgment on appeal, while it was right that 
the declaration and injunction as to the rule should 
remain in force, it would appear to be wrong that 
that part of the injunction which related to the “bare 
scale” should remain on foot. The matter, however, 
is of little importance in: view of the fresh litigation 
which has ensued. | 

Having, with the assent of the ‘present appellants, 
obtained an expréssion of the views of the Judges on 
appeal as to thé Corporation’s powers in- relation . to. 
licence fees for private markets, the Corporation 
proceeded to act, as they ‘believed, in accordance 
with the views so expressed. The order of events 
seems to have been as follows :— 

The .Finance- Committee of the Corporation met 
on the 8th February 1927, and considered the matter 
of licence fees to be charged for licences granted to 
private markets.. The Committee had before them a 
note which had been prepared by the Corporation’s 
assessor, and which ‘stated two things, viz., (1) that 
the recent decision of the High Court had laid down 
that the licence fees to be charged in respect of the: 
private: markets must be a reasonable fee based on 


‘the costs of supervision and .régulation of the markets, 


and (2) that the total cost on a moderate estimate to. 
the Corporation of the regulation and supervision of” 


the private markets was Rs. 12,308 per annum, 


The assessor's note was inaccurate if, and in 8Q- 
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cost of supervision and regulation. What the High 
Court had said was that the fees must be reasonable, 


and ,might be based on such cost. The Finance 


Committee.appears to have accepted the assessor’s 
figure as to cost, and to have adopted that as a proper 
basis for the licence fees, for they made a recom- 
mendation to the Corporation in the following 
terms :— 

“The Committee recommends that- a total licence fee: of 
Rs. 12,308 be charged on the eight private markets in Rangoon, 
and that the amount be allocated among the said markets in the 
ratio that the assessable value of each of the markets bears to the 
total assessable value of the eight private markets.” 


That recommendation of the Finance Committee 


was embodied as the 10th item in a report to the” 
Corporation, dated. the 8th February 1927. .This. 
report was considered at a meeting of the Corporation 


held on the ist March 1927, when the following 
‘motion was passed: “That the report of the Finance 
Committee dated the 8th February 1927 be adopted.” 

In accordance with this-resolution of. the Corpo- 
ration, the total sum of Rs, 12,308 was divided 
among’ the private markets in the proportions of the 
rateable. values of the respective markets, and the 
sum which by this process became attributable to 
each private market was charged as the licence fee 
for a year for that particular market.. Incidentally, it 


may be observed that the sums-so charged were less 
by more than half than the licence fees which were - 


the subject matter of the former Jitigation. 
- To take a concrete case, the amount which by 


the above process became attributable to a private’ 


‘market owned by the Sooratee Bara. Bazaar Company, 
Ltd., and known as “A” bazaar, was Rs. 2,295.. On 
‘the 2nd April 1927, the Corporation's assessor wrote 
to that Company. (hereinafter: Faferred: to as the 
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Sooratee Company), stating that it was necessary to 
apply forthwith for a licence for the year ending the 
31st March 1928, and that Rs. 2,295 was the licence 
fee fixed by the Corporation in respect of “their 
market. The fee was paid, and there was also paid 
a similar fee (retrospectively, by arrangement between 
the parties) in respect of the year ending the 31st 
March 1927. 

The Sooratee Company owned four other private 
markets, and in respect of each of them the same 


procedure was followed as above indicated ia respect 


of “A” bazaar, with the result that the Sooratee 
Company paid by way of licence fees for their five 
private markets a sum of Rs. 9,125 in respect of each. 
of the two years ending the. 31st March 1927, and 
the 31st March 1928, respectively. i 

‘In September 1927, the Sooratee. Company 
instituted their present suit against the Corporation. 
At this point it may. be ‘stated that what is here 
described as having happened in. relation to the 
Sooratee Company, and the private markets belonging 
thereto, also happened in relation to’ the other 
appellants and their private markets. It is, however, 
sufficient to detail only the facts in relation to the 
Sooratee Company. 

The relief claimed by the Sooratee Company was 
(1) a declaration that the new scale of licence fees 


‘was unreasonable and ultra wires; (2) an injunction: 


to restrain the Corporation ‘from levying the fees .on 
the new scale or on any scale which is in excess of 
what is necessary for the proper financing of the 
licences ; and (3) repayment of Rs. 18,250. 

Similar suits were instituted by the other -appel- 
lants. The suits were all tried together,’ and by 
consent- of the parties it was atranged— that the 
evidence in- one suit should be treated as evidence 
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in all the others, and that the evidence in the former 
proceedings should be treated as evidence in these 
suits. 

Irn the suit of the Sooratee Company a decree 
was pronounced on the 19th February 1929, which 
so far as material was in the foll6wing terms :—- 

“Itis hereby declared that the licence fee upon a private 
market should be at the flat rate of Rs. 150 (Rupees one hundred 
and fifty only) per annum per market and that the present scale of 
fees is unreasonable and ulira vires. 

“Itis ordered and decreed that plaintiffs be and they are hereby 
granted an injunction against the Municipal Corporation of the 
City of Rangoon preventing them from levying any licence fee 
upon their private markets at a greater amount than Rs. 150 
(Rupees one hundred and fifty only) per market per annum. 

““It is ordered and decreed that.the defendant Corporation do 
return to the plaintiff Company the sum of Rs. 16,750 (Rupees 
sixteen thousand seven hundred and fifty only); being the balance 
of the amount collected by the defendant Corporation from the 
plaintiffs as licence fee in respect of their market, together with 
the costs of the suit as taxed by the Officer of the Court.” 


A decree on the same lines was. pronounced in 
the ‘other suits. The Corporation appealed from all 
the said decrees to the High Court of Judicature at 
‘Rangoon, Civil Appellate jurisdiction. By a decree 
dated the 29th October 1929, and made on the appeal 
in the suit by the Sooratee Company, the said decree 
‘of the 19th February: 1929, was set aside and the suit 
of -the Sooratee Campany was dismissed. Similar 
decrees were pronounced in the other appeals. 

_ In the appeal now under consideration the plaintiffs 
in the various suits do not seek to have restored the 
decrees of the Trial Judge so far’as they. declare that 


the license fees should be at a flat rate of Rs. 150. 


per annum per market, and grant injunctions restraining 
the Corpor ation from levying a license fee of a greater 
amount ; but they ask to have the decrees of the 
Appellate Court set aside ‘and claim ‘injunctions 
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restraining the Corporation from levying licence fees 
on the new scale, and orders for the repayment of 
the sums paid. 

As a result of a close and careful argument: before 
the Board, the poin{ in dispute between the parties was 
brought within a narrow compass. It was conceded 
that, as representing the cost to the Corporation of the 
regulation and supervision of the private markets, the 
sum of Rs. 12,308 was a reasonable and proper sum. 


In addition to this, the evidence would appear to 


establish the fact that the sum covers only the extra 
burden placed on the Corporation by reason of extra 
supervision and inspection of private markets, and does - 
not include anything in respect of what are termed " 
conservancy service 

It was, however, contended (1). that the Corporation. 
had no power spel section 178 (3) of the Act of 
1922 to charge fees at a rate higher than. necessary 
to provide thereby for the cost of issuing the licences” 
and ensuring that those who kept open private markets 
held the necessary licences for that purpose ; (2) that 
in any event the licence fees here in issue had not 
been charged “ ata.rate ’’as required by section 178 (3); 
and (3) that the Corporation had not charged a fee 
for each licence as required by the section, but had 
charged one total licence fee for all the private mar kets, 
which they had ‘divided in certain proportions among 
all the owners thereof. Upon all dr some of these” 
grounds it was argued: that the sums in question had_ 
been illegally exacted from the Bate antl should. - 
be repaid accordingly. oy 

The learned Trial Judge appears to have. thought 


services rendered by the Corporation. to the private 
markets and their. owners were normal services or. 
special services. He came to the coiiclusion ‘that the 
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services were normal in the sense that they were in 
character similar to the services rendered to other 
citizens of Rangoon and would have been rendered 
even if the power to impose licence fees for private 
markets did not exist. Having come to the conclusion 
. that no special services were. rendéred, he adhered to 
the view which he had entertained in the earlier 
litigation, viz., that the Corporation could not charge 
- more than was necessary to cover “the cost of the 
issue, inspection, stationery and office expenses of the 
controlling authority.” These words, which occur in his 
later’ judgment, appear to indicate the meaning of the 
phrase, otherwise difficult to understand, which occurs 
in the original injunction—“the proper financing of 
_such licences.” The “ inspection” refers no doubt 
merely to inspection of licences. _ . 


Upon this footing the licence fees charged were 


no doubt not justified by the Act of 1922. The learned 
_ Judge thereupon proceeded himself to fix the licence 
fees, a proceeding which was obviously quite unjustifi- 


‘able and which the appenants, in no way seek to 


. justify. 

In the course of his ‘tdbement the learned Jadge 
examined the statements made in his own judgment 
and in the Court of Appeal in the former litigation, 
and. expressed the view that the “ supervision of a 
“licence” did not mean the “ supervision of the object 
licensed.” It is to be observed, however, that the 
Court of Appeal used no such words. In fact, the 
expression used in the Court of Appeal was “ super- 
vision and regulation of private markets’; in other 
words and in very truth the supervision and paegilaion 
of the object licensed. 
~~ On appeal in the present litigation to the High 


Court the views of the Court of Appeal in the previous 


Hitigstion were, their Lordships ~ think, correctly 
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1934 interpreted, and it was decided that the licence fee 


Paguypaune might reasonably cover the cost of all special services 
Bazaar aes me GH : sce ens tte . 
Co., Lro. necessitated by the duties and liabilities imposed upon 


Muna, the Corporation in respect of the supervision and 


meogrors. , regulation of private markets. . 
| giry or With this contlusion their Lordships agree, and 
RANGOON, 


if in the present case the Corporation have in good 
faith charged the fees in question and fixed the 
amount thereof upon the footing that the sums paid 
would cover the cost aforesaid, their Lordships 
would: feel unable to hold that it was beyond the 
powers of the Corporation to exact payment of those 
fees. . 

‘Of the bond fides of the apoio there can be 
no doubt for they have endeavoured only to follow 
the views of the Court of Appeal. That the amount 
charged is not excessive for the purpose aforesaid 
cannot, in their. Lordships’ opinion, be disputed, and 
indeed is; not in dispute. Nor’ is there anything in 
the Act of 1922 which in their Lordships’ view 
prevents the Corporation from charging a licence fee 
which has been fixed with a view to providing for 
the said cost. The words of section 178 (3) contain 
nothing prohibiting such a charge or inconsistent with 
puch a charge. 

~The only question which remains is the gieation 
whether the Corporation in acting as -hereinbefore. 
described. has, as. required by section 178 (3), 
charged a fee for each private market at a rate fixed 
by the Corporation...In form what the Corporation, 
(by adopting the report of the Finance Co 
did. was to arrive at the total amount, 
which was to be covered: by | the rs 
all “the ‘private ‘markets, ° This total aun’ (described 
bythe Comniittee as‘ ‘a total licence fee”). they 
divided. among all, the private markets in proportion’ 
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to their respective assessable values. The sums so 
arrived at were, in the case of each private market, 
a percentage, and, in each case, the same percentage 
of its assessable value. A sum which represented 
that percentage was then charged tq each private 
market as its licence fee for the right to keep it 
open for a year. 

In these circumstances their Lordships feel unable 
‘to hold that the licence fees which were charged, 
and in respect of which the suits in question were 
brought, were not fees charged at.a rate fixed by 
‘the Corporation within the meaning of section 178 


(3) of the Act of 1922, and validly charged under’ 
the powers. conferred upon the <elporanen by that. 


section. ° 
Their Lordships: are for the reasons stated of 
‘Opinion that this appeal fails and should be dis- 


missed with ‘costs, and they. will humbly advise: 


His i accordingly. 


Ford. 
Solicitor for respondents : J.-E. Lambert. . 


Solicitors fae appellants: Cutler, Allingham and 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 


GNAWA SUNDARAM AND OTHERS 
v. 


THE VULCAN INSURANCE Co,, Lrp,* 


Insurable interest—Contract for purchase of immoveable property—Insurance by 
Purchaser—Fire after contract of sale—Purchaser's rights under policy— 
Legal and beneficial interest in property—Transfer of si ate Act (IV of 
1882), s. 54. 

- A person has an insurable interest in a thing where he possesses some’. 
relation to or concern‘in the subject of the insurance; which relation or concern, 
by the happening of the perils insured against may be so affected as to produce 
a damage, detriment, or prejudice to the assured. 

A person who has made an agreement for the purchase of immoveable 
property,: although he does not thereby obtain a legal interest in of 
charge upon the property within s. 54 of the Transfer of Property Act, © 
nevertheless has an insurable interest in the property, and can recover under’ 
a policy of insurance of the property the loss suffered by him on account, 


‘of the property being destroyed or damaged by fire. 


Castellain v. Preston, 11 Q.B.D. 380 ;.Graham Joint Stock Shipping Co. v. 
Merchants Marine Insurance Co,, (1924), A.C. 294 ; Lucena v. Craufurd, 2 
Bos. & P. (N-R.) 269 ; P. Samuel, Lid. v. Dumas, (1924) A.C. 431—referred to. 


Hay for the appellants. 
Moore for the respondent. 


Pace, C.J.—On the 16th of October 1928 ‘the 


. plaintiff No. 1 insured ‘a certain house and premises,. 


Nos. 5—7, Rosebank Road, Rangoon, with the 
defendant company for Rs. 12,000. It was a term 
of the policy that in. the event of a fire damaging or 


destroying the premises the defendant company 


should not be liable for a sum “ exceeding, in any 
case, the amount of the insurable interest therein of 


the insured at the ae of the eee of such’ 











* Civil First ip hapa No. ‘61 of 1931 eon the Sutil of the Original Side 
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fire”. The policy expired on the 12th October 
1929, but was renewed for a further term from the 
12th of October 1929 to the 12th of October 1930. 

On the 19th of April 1930 the house was 
‘destroyed by fire, and the present suit is brought to 
recover the loss claimed by the plaintiffs under the 
policy of insurance. 

Now, it appears that on the 16th of August 1929 
the plaintiffs had assigned all their right, title and 
interest in 5—7, Rosebank Road, Rangoon, to the 
Ist defendant by a registered deed of conveyance, 
and subsequently upon the same day the first 
defendant had entered into an agreement with the 
plaintiff whereby the plaintiffs as vendors ‘agreed 
to purchase the said properties upon the following 
terms and conditions :— 

(1) That the purchasers’ (that’ is ‘the first 
defendant). hereby agree to sell and the 
vendors hereby. agree to. purchase the 
properties mentioned. in the schedule 
hereunder written for the sum of Rs. 7,500 
(Rupees seven thousand and five hundred) 
on or before the 31st December 1929. 


(2) That if the vendors fail to purchase the. 


said properties for the said sum of Rs. 7,500 


on or before. the 3tst day of December. 


1929, then this agreement shall be deemed 
to have been determined. and the. vendors 


shall have no claim either on this agree-. 
ment or on the said properties and the. 
vendors shall immediately, that is, on the: 
31st December 1929,. vacate and give: 


possession of the northern. corner room 


‘in house Nos. 5—7,. Rosebank Road, 


Rangoon, which is. :now <in _ their 
occupation.” 2 
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It is alleged on behalf of the plaintiffs that on 
the 30th of December 1929 it was further agreed. 
that the vendors should be given an extension of 
time until the 30th of June 1930 within which to 
purchase the property. 

The defendant company does not dispute that it 
is liable to the plaintiff No. 1 under the policy if it 
is proved that at the time of the fire she possessed 


‘an insurable interest in the premises. 


_- On behalf of the plaintiffs it is contended that 
the effect of the two documents of the 16th of 


_ August 1929 read together was that a mortgage was. 


created between the plaintiffs and the first defendant. 
In the alternative the plaintiffs contend, upon the 
footing that. the documents are independent of each 


other and an out-and-out conveyance was created in. 
favour of the first defendant, that by reason of the 


terms of the subsequent. agreement the plaintiffs at 
the time of ‘the. fire’ were possessed of an insurable 
interest in the premises. 

Now, the test to be applied: to fee whether 
a mortgage had been created was laid down by the 
Privy Council in Jkanda Singh v.' Wahid-ud-din and 
others (1) to-be “the intention of the parties to the 
instruments. .That intention, however, must be 
gathered: from. the language of the documents them- 
selves viewed in the light of the surrounding 
circumstances.” Applying that test to the two 
documents. executed on the 16th August. 1929 I am 
of opinion that they do not create a mortgage, but 
must be read as two instruments independent of each. 
other. From the terms of the conveyance: to: the 


first defendant, it is, in’ my opinion, clear that: the 
first defendant, who Was at that time a creditor of the 





(1) (1916) LL.R. 38 All, 570 at ps 574. . 
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- plaintiffs for a substantial amount, was anxious to — 


obtain some payment in satisfaction of his outstanding 
claims, and was prepared to take a conveyance of 
this property and in consideration of the execution 
of the conveyance to treat as” satisfied all the 
outstanding liability of the plaintiffs to him aOueS 
at that date to Rs. 8,748-2. 

Now, if the matter rested there, the first dstendank 
in order to obtain a sum of money in liquidation 
pro tanto of. the debts: that the plaintiffs. owed to 
him, would have been compelled to go to the trouble 
and expense of selling the property in the open 
market ; and in order to avoid such a troublesome 
method of obtaining money out of the plaintiffs the 
first defendant agreed. with the plaintiffs ‘that if they 
would pay him Rs. 7,500 within the next few months 
he was prepared to return the property ; and in that 
way he would at any rate receive Rs. 7,590 in satis- 


faction of the Rs. 8,748-2-0 that was payable to him, 


by. the plaintiffs. 

_ For these reasons, in my opinion, the two docu- 
ments of the 16th August 1929 must be read indepen- 
dently of each other. It follows, therefore, that. the 


only interest that the plaintiffs possessed at the time. 


of the fire was such an interest as they had acquired 
under the later once of the 16th of August 
1929. 


This appeal has proceeded upon the footie that 


there had been an extension of time. granted by the 


first defendant to the plaintiffs within which to. 
purchase the property, for otherwise the present issue, 
would not have arisen, inasmuch as ex concessis, if no:. 


extension of time had been granted, on the 30th of 


April the agreement would, have expired, and the 


‘plaintiffs would have had. no interest whatever in the 
premises. 
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In the events that have happened, however, it must 


be taken that on the 19th April 1930 the plaintiffs were 


entitled to the benefit of the later agreement into 
which they had entered on the 16th of August 1929. 
This agreement wads not registered, and it is common 
ground that as it was a mere agreement to sell it 
was not necessary that it should be registered. Such 
an agreement comes within the ambit of section 54 
of the Transfer of Property Act which provides that 
“a contract for the sale of immoveable property is | 
a contract that a sale of such property shall take 
place on terms settled between the parties. It does 
not of itself create any interest in or charge on such 
property.” It follows, therefore, that by reason of 
the terms, of this agreement the plaintiffs did not 
acquire any legal interest in or charge upon the . 
property which was thé subject matter of the insurance. 
Upon that footing the learned trial Judge, who heard 
and determined as a preliminary issue the question 
whether the plaintiffs possessed any insurable intercst 
in the property at the time of the fire, held that the 
plaintiffs had no insurable interést, and dismissed the 
suit. pI EES lee 
Now, what-is an insurable interest in a policy of: 
fire insurance ? In Lucena v. Craufurd (1) Lawrence, 
]., observed : weer 

“A man is interested in a thing to whom advantage may 
arise or prejudice happen. from the circumstances which may 
attend it; .....and whom it importeth that its condition as to 
safety or other quality should continue. Interest does not neces- 


sarily imply a right to the whole or part of the thing, nor necessarily 


and exclusively that which may be the subject of privation, 
but having some relation to, or concern in, the subject of the. 
insurance ; which relation or concern, by the happening of. the” 
perils insured against, may be so affected as to produce a damage, 
detriment or prejudice to thé person insuring. And where a man 


(1) 2 Bos. & P. N.R,) 262. 
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is so circumstanced with respect to matters exposed to certain 
risks and dangers as to have a moral certainty of advantage or 
benefit but for those risks and dangers, he may be said to be 
interested in the safety of the thing. To be interested in the 
preservation of a thing is to be so circumstaaced with respect to 
it as to have benefit from its existence. prejudice from its 
destruction.” 

In Castellain v. Preston and others  ) Bowen, 
L.J., laid down that :— 

““ only those can recover who have an insurable’ nterest, and 
they can recover only to the .-.tent to which that insurable 
interest is damaged by the los’ In the course of the argument it 
has been sought to establish a distinction between a fire policy: 
and a niarine policy. It has been urged that a fire policy is not 
quite a contract of indemnity, and that the assured can get some- 
thing more than what he has lost. It seems to me that there is no 
- justification in authority; and I can see no foundation in reason, 
for any suggestion of that kind. What is it that is insured ina 
fire policy? Not the bricks and the materials used in building 


the house, but the intetest of -the assured in the subject-matter of. 


insurance, ‘not the legal interest only, but the beneficial interest.” 

_; See also Graham Joint Stock Shipping Co. v. Mer- 
chants Marine Insurance Co. (2); P. Samuel & Co, Lad. 
v. Dumas (3). 


Now, under. the agreement of the 16th of August . 


1929 the plaintiffs were, possessed of something more 
than a mere option:to purchase the premises. The 
agreement was a concluded contract under which the 
parties thereto agreed that the premises should be 
purchased by the plaintiffs for Rs. 7,500 and at the 
time of the fire the plaintiffs were in a position to 
obtain specific performance of this agreement. In 


these circumstances I am of opinion that the plaintiffs 


did possess an insurable interest in these premises at 


the date when the fire took place. : The result is, in’ 


my opinion, that, although the learned Judge was 





“W) (1888) 11 9.0.0. 380 at p. 397. (2) (1924) A.C. 294, 
(3) (1924) A.C. 431. 
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right in holding that the only interest that the plain- 
tiffs possessed at the time of the fire was such interest 
as they had obtained under the contract of purchase, 
the learned Judge, with all respect, was wrong—as I 
understand his judgment—in thinking that an 
insurable interest is synonymous with a legal interest, 
and for that reason holding that, inasmuch as. the 
plaintifis at the time of the fire did not possess an 
interest in or charge upon the property within section 
54, they could not, and did not, possess an insurable 
interest in the premises. : 

The decree of the trial Court must be set aside, 
and the case remanded to the Original Side to deter: 
mine what loss, if any, the plaintiffs or any of them 
sustained by reason of the premises Ee abi 
by fire. 

The costs of the trial and the costs of the appéal 
will be costs in. the cause. : 


Mya Bu, or, agree. 
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APPELLATE CIVIL. 


Before Mr. Justice Carr, 


KHALIFA M. S. A. GANNY anD OTHERS ar 
v. ee 
MOHAMED EBRAHIM anD ANOTHER. * see 


Civil Procedure Code (Act V of 1908), s. 92—Suié for possession of trust property— 
Plaintiffs’ claim as lawful trustces—Defendants validly removed from 
trusteeship— Consent of Government Advocate—Plaintiffs out of possession— 
Injunction againsl defendants—Prayer for possession, essential—Court-fee — 

_ Specific Relief Act {I of 1877), s. 42, proviso, s. 56 (1). 

Where the plaintiffs claim that they are the lawfully appointed trustees of 
certain trust property and that the defendants have been removed from their 

. trusteeship by competent authority and sue the defendants for possession of 
' the trust property, the suit does not fall within s. 92 of the Civil Procedure 

Code and the consent of the Government Advocate is not necessary. to 

institute it. : : 

Abdur’ Rahim vy. Mahomed Barkatali, 1..R. 55 Cal..519; Appana v, 
Narasinga, 1.L.R. 45 Mad. 113 ; Budree Das v. Chooni Lal, 1.L.R. 33 Cal. 789 ; 
Puttu Lal v. Daya Nand, 1.L.R. 44 All. 721; Sir D. M. Petit v. Sir saciid 
L.L.R. 33 Bom. 509—referred to. 

But the plaintiffs, being out of possession, cannot merely ask for an iajines 
tion restraining the defendants from interfering with the exercise by the 
plaintiffs of their ‘duties as trustees. Such a suit is-barred by s. 56 (1) and by 
the proviso to s. 42 of the Specific Relief Act, - They rust pray for possession~ 


and value the suit accordingly. 

' Jahar Lalv. Nanda Lal, 18 C.W.N. 545.; Rathnasabapathi v, Ramasami, 
IL.R, 33 Mad, 452; F, A, Shihan vy, Abdul -Alim, {LL-R. 58 Cal. 474— 
referred to, - - 

Kunj Bihari v, Keshavlal,-1.L.R, 28 Bom, 567; V, Ramados v. KH. Rao, 
 IL.R. 36 Mad, 364 ; KR. Swaminatha v. A. Ramier, 80 LC. 1053—dissented - 


from. 
Rafi for the apipellint 
Hay for the respondents. 


- Carr, J.—On the 3rd July 1914, by the regis- 
tered deed Exhibit 5, one Habib: Abdoola Al-Attas, 
since deceased, reted a Trust for religious and 
charitable purposes, appointed'as Trustees the two 
present -defendant-appellants , and. one other who 


* Special Civil Second Appeal: No. 40 of 1931°from the ecu of the 
District Court of Pegu in Civil Appeal No. 221 of 1930. 





460 


1931 
KHALIFA 
M.S.A. 

GANNY 

uu 
MouHAMED 
EBRAHIM, 


Carr, J. 


INDIAN LAW REPORTS. [VoL. IX” 


has since died, and conveyed to them upon trust 
two buildings in Pegu Town, together with their 
sites. It was directed that certain prayers should be 
said and certain ceremonies performed fn the first 
of the two buildings, which might also be used for 
residential purposes hy the founder himself, certain - 
other persons and the Trustees themselves. As to 
the second. building it was directed that it should 
be let out on hire and that the rents should be 
devoted to the. purposes of the Trust. The Trustees 
were to submit accounts annually to the Trustees of 
another Trust’ created by the founder at Mullickpore | 
in Bengal. _ Power was given to the Trustees of this . 
last-mentioned Trust, if they are of, opinion that the 
affairs of :the trust in question are not properly 
managed and the trusts not properly carried out, to 
remove the Trustees and to appoint others in their 
place, ; 
Acting on this power the Trustees of the Mullick- 
pore Trust on the 28th December 1928, gave notice. 
to the defendants to deliver up ‘their office as 
Trustees by the end of March 1929, and said that 
they would appoint new Trustees on and from the 
ist April 1929°(Exhibit 3). ° — : 
On the 6th July 1929, by the deed (Exhibit E) 
thie Mullickpore Trustees. appointed the present — 
plaintiff-respondents as Trustees of the Pegu Trust, in 
the place of the defendants, and conveyed to the . 
plainiite the properties of the Trust. 
‘On. the 2nd April 1930, the plaintiffs instituted 
the present: suit, in which they pray for :— ae 
(a) A declaration that. they. are the lawfully. 
: ° appointed. Trustees of the Wadf. ° 
-(b) A direction that the defendants should be 
made to “frestoré”” the office of Trusteés 
to them. 
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(c) An injunction restraining the defendants 
from interfering with the exercise by 
plaintiffs of their duties as Trustees. 
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*(d) Such further and other relief as the Court yonewep 


“may think fit and proper. 
The relief claimed was valued’ at Rs. 1,100. 


In the written statement of the first defendant it | 


was urged that since the value of the trust property 
was stated inthe trust deed to be Rs. 7,000 the suit 
was undervalued and was also not within the juris- 
diction of the Subdivisional Court, in which it was 
instituted. It: appears that other contentions must 
have been raised orally for the following re 

issues were framed :— © _.- 
(1) Does. section. va of the Civil Procedure 
Code apply - tO. the facts of the suit, and 


is. thé suit -in its” present form = main- 


tainable ?. 
(2) Is the suit ae valued ? ; 
In an interlocutory. order the Subdivisional 


Judge found in favour of. the plaintifis on both 
issues and the suit proceeded and the plaintiffs 


‘obtained a decree granting the reliefs claimed in 
clauses (a), (b) and (c) of their prayer. 

The defendants ‘appealed to the - District Curt 
and their appeal was allowed on the ground that 
the suit was within the purview of section 92° of the 
Code of Civil Procedure and was not ‘maintainable 
without-the sanction of the Government Advocate. 


. In the’ present appeal by the plaintiff-appellants: 
the only contention is that the ‘District Judge was’ 
wrong in. holding that the suit was within the pur- 


view of the section 92, but the respondents support 


the judgment also on the ground that the prayer for: 
an injunction is barred by section 56 of the Specific - 


Relief Act, and further that since. the plaintiffs are 


EBRAHIM. 


CarkR, J. 
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admittedly out of possession of the Trust property 
it was open to them to have prayed for possession 


-and since they have not done so they cannot be 


granted a bare declaration under section 42 of the 
Specific Relief Act. These, therefore, aré the ques- 
tions now to be detided. 

Before doing so, however, I think it desirable to 

clear {he ground of some misconception. Arguments 
have veen addressed to me on behalf of the appellants 
on the subject of the value of the Trust property. 
It has been claimed that since this property is 
dedicated to religious purposes it can have no 
market value, and also that if it have a market 
value, that value is in these days much less than it was 
at the time of execution of the trust deed (Exhibit 5). 
I do not think that these questions arise. The 
proper valuation of the suit must be arrived at on 
the reliefs claimed in the plaint itself. Those reliefs 
are a declaration, delivery of an office and an injunc- | 
tion. The only one of these that requires to be 
valued is the injunction and since. it is open to a. 
plaintiff to place his own valuation on an injunction 
that valuation cannot be questioned either in respect — 
of the Court-fee payable or in regard to the juris- 
diction of the Court. On the plaint the question of 
the value of the Trust property does not arise. _ 

On. the question whether this suit is within the 
purview of section 92: of the Code of Civil Procedure 
the first case cited is Budree Das Mukim v. Chooni 
Lal Johurri (1) in which Woodroffe, J., held that to 
come under the section a suit must be a representative | 
one brought for the benefit of the public and to enforce | 
a public right upon a cause of action alleging a 
breach of such trust’ or necessity for directions as to 


es : me raven al 








-(1) (1906) LL.R. 33 Cal. 789. 
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its administration against a trustee and for the par- 
ticular relief mentioned (in the section). Suits 
brought not to establish a public right but to remedy 
a particular infringement of an individual right are 
not within thes section. 

The next case is Sir Dinsha Manekji Petit v. Sir 
Jamsetji Jijibhai (1) and is to the same effect. 

In Subramania Pillai v. Krishnaswamy Soma- 
yajiar (2) it was held’ that a suit by two’ trustees 
to. declare that the appointment of a third trustee was 
invalid and for an injunction restraining him from inter- 
fering with the affairs of the trust falls under section 92. 

In Appaina Poricha v. Narasinga Poricha (3) a 
Full Bench of the Madras High Court held that a 
suit by -a trustee against a co-trustee for accounts 
was not within the section. The view of Woodroffe, 
J.,.in Budree Das’s case (4) was approved. 

In Putiu: Lal v. Daya Nand (5) it was held that 
the section does not apply to a suit between persons 
who individually claim a right to succeed. to the 
office of trustee. Here again the view of Woodroffe, 
J., was accepted. 

‘The. District Judge in his ‘dimieat has referred 
to a remark in my own judgment in P. C. Thevar v 
V. Samban (6) to the effect that section 92 (1) (b) 
seemed to-cover any relief that could be asked in a 
suit relating to an alleged public trust. That remark 


swas obifer and my - attention has been called to - 
Abdur Rahim v. Mohamed’ Barkat Ali (7) in which - 


their Lordships of © “ the Privy Council had a few 
weeks before my judgment was delivered, laid down 
that “further or other relief” in clause (h) must be 


(1) (1908) ILL.R. 33 Bom. 509. (4! (1906) L.L.R. 33, Cal. 789. 
(2) (1919). LL.R. 42 Mad. 668. > (5) (1922) 1LL.R. 44 All, 721. 
(3) (1921) T.L.R. 45 Mad. 113. (6) (1928) LLL.R,'6 Ran. 188, 


(7) -(1927) I.L.R. 55 Cal. 519, 


463 


1931 
KHALIFA 
M. S. A. 
GANNY 
U 


MoHAMED 


EBRAHIM. 


CaRR, J. 


464 


1931 
KHALIFA 
M.S.A. 
GANNY 
Vv. 
MoHAMED 
EBRAHIM. 


CARR, J. 


INDIAN LAW REPORTS:  [Vot. IX 


taken to mean relief of the same nature as clauses (a) 
to (g). They did not accept the contention that all 
suits founded upon any breach of trust for public 
purposes of a religious or charitable nature were 
within section 92. 

The weight of these authorities is very strongly 
in favour of the appellant’s contention that this suit 
is not one which under section 92 requires the 
sanction of the Advocate-General. The only case 
against that proposition is Suwbramania Pillat’s case. 


I think the law on this question must be held 


to be now well settled and that the view of Wood- 
roffe, J., in Budree Das's case (1), has been generally 
approved. This consensus of authority ought: to ‘be 
followed, if only on the principle of stare decisis. 
Apart-from authority also I am of opinion that 
the suit does not fall within the section. It is not’ 
in fact based on an alleged breach of trust, though 
no doubt it ultimately arises out of one. The case 
of the plaintiff's is that the defendants have been 
removed from their trusteeship by competent authority 
which has appointed the plaintiffs themselves as: 
trustee. They do not claim to remove or appoint 
any trustee ; their case is that they are in fact and in 
law trustees and are entitled to act as such. Nor do 
they ask that any property should be vested in them ;, 
their claim. is that the trust property was already 
vested in them. Although they do not actually ask, 
for possession that is in reality what they are seeking 
(a matter which I shall, shortly deal with), but. that 
is not the same thing as seeking to have the pro- : 
petty vested in them, Clauses (e) to (g) of section, 
92 (1) clearly have no bearing on this case, and. 
under the Privy Council decision last cited ‘above 
clause (k) cannot be held to cover any of the reliefs 
ame in this case. _ 
(1) (1906) LL. 33 Cal. 789. 
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I hold, therefore, that the decision of the District 
Court holding that the suit is not maintainable by 
reason gf the provisions of section 92 of the Code 
of Civil Procedure was wrong. 

The respondent's further objection that the prayer 
for an injunction is barred by section 56 (i) of the 
Specific Relief Act and that. the suit for a bare 
declaration is barred by the proviso to section 42 of 
the same Act seems to me much more serious. 

At the risk of some repetition I will set out the 
case for the plaintiffs as it appears to me. They 
claim to be the duly appointed trustees of the trust 
and therefore entitled to possession of the trust pro- 


perty and to its management; the defendants have 


possession of the property and are managing it, and 
the plaintiffs seek by this ‘suit to enforce their rights. 

- Are they entitled to an injunction restraining the 
defendants from interfering with their management ? 
In my view they are not. They are not in. fact 
managing the trust and they cannot manage it until 
they obtain possession of the property which they 
have not at present got. .They are therefore asking 
for an injunction to restrain something which at the 
present does not exist.. The enforcement of their 
‘rights can only be obtained by obtaming possession 
of the property and the obvious way of doing that 
is to pray for possession in this suit. .By doing so 
they would obtain fully efficacious relief and the case 
thus comes under. section 56 (1) ‘of the Specific 
Relief Act, which provides -that an ‘injunction ‘niay 
not be granted where an ‘equally efficacious relief can 


be obtained by any other usual mode of proceeding. 


: This view was. taken in Kanakasabai v. Muttu (1) 
though in’ that. case it. was. obiter: © The. .rule:-was 





(1)" (1890) LL.R. 13 Mad.'445," 
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enforced in Chunilal v. Surat City Municipality (1) 


‘but that was a case of a different class. In Jahar Lal 


Banduri v. Nanda Lal Chaudhuri (2) it was held 
that a plaintiff out of possession cannot sue for an 
injunction against an alleged trespasser. This seems to 
mea sufficiently obvious proposition and fully appli- 


‘cable to the present.case. Perhaps more directly appli- 


cable than any of those decisions is Rathnasabapathi 
Pillai v. Ramasami Aiyar \3), which was a suit by 
a trustee for a declaration that his dismissal from 


trusteeship was invalid and for an injunction restrain- 
“ing his: co-trustees from interfering with the exercise 
‘of his rights: as trustee. He had been ousted from 


possession by his co-trustees. He had not prayed 


‘for possession and it was held that he ought to 
-have done-so and his suit was dismissed as barred 
‘under section 42. It was also held that being 


out of possession he oo not ask for the injunc- 
tion. 

Against these wuthonities the appellant's: learned 
advocate has referred me to a number of other 
cases. In Kunj Bihari v. Keshavlal Hiralal -(4) a 
suit. for certain declarations: and injunctions had 


‘been dismissed under section 42 because possession 
‘had not been prayed for. It was held by the Bom-.. 


bay High Court that even if it was open to. the. 
plaintiff to pray for possession his prayer for injunc- 
tions was a sufficient prayer for. consequential relief 


‘to satisfy the proviso ‘to section 42., It was also 


held that that proviso. did not in any event justify 


.the dismissal of the. suit, its terms being “ Provided 
that no Court shall make: any. such declaration where 
‘the plaintiff being able to. seek further relief than a: 
mere declaration of title omits to, do. So.’ 


— 


(4) (1903) LL.R, 27 Bom, 403. (3) (1910) LLL. 33 Mad. 452,. 
(2) (1913) 18 Cal, W.N. 545.” (4) (1904) ILL.R. 28 Bom, 567. 
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This decision was expressly dissented from by 
the Madras High Court in Rathnasabapathi's 
case (1), with the arguments in which I agree. As 
regards the proposition that the proviso to section 
42 does not justify the dismissal of a suit my view is that 
it does ; if a plaintiff sues for a rel lief which the Court 
cannot grant him obviously the «suit is incompetent 
and must fail. The plaintiff might, of course; in 
appropriate circumstances be allowed to amend the 
plaint by adding a prayer for such relief as is open to 
him. é 

In Vi Ramados v. K. Hanumantha Rao (2) it 
was held that— 

“Where the lands of a temple were in the actual posses- 


sion of tenants who were willing to pay rent to whomsoever 
was the trustee, a suit: which. merely prays for the recovery of 


the office: of trustee and for an injunction against the defen- 
dants_ who were in possession of the office, which injunction 
was valued at a substantial figure, viz. Rs. 2,600, does not offend 


against the proviso to section 42 of the Specific Relief Act, 
as the plaintiff had asked for such possession as he could 
under the circumstances and as ‘the possession of the tenants 


would not be adverse to. the. plaintiff .after his recovery of. . 


office.” 


reasoning in this judgfnent. Rathnasabapathi's case 


(1) was. distinguished on the ground that the injunc- 
tion claimed in that case was valued at the nominal . 


sum of Rs. 10. I am unable to see that the amount 


at which the injunction is valued makes any difference . 


to the principle of the proviso. Again stress was 


aid on a statement in the plaint that the tenants would © 
pay rént to whomsoever held the office, which state-. 


ment had not been traversed, and.it was said— 


‘Tf therefore _ plaintiff gets possession of the office, the . 


tenants will pay rent to him and the plaintiff will obtain all the 
(1) (1910) LL.R. 33 Mad. 452, (2) (1911) LL.R. 36 Mad. 364. 


There is in my opinion much _ very ‘onset 
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possession to which he is entitled, ic. the right to collect rent. 
Here again I am unable tosee that the willingness of the tenants 
has anything to do with the matter. Even if they were unwilling 
they would be liable to pay the rent to the plaintiff if ke got his 
decree. All this does not in any way affect the root facts that 
the plaintiff was out ef possession, was able to pray for it-and did 
not doso. The same argument might equally be applied to an 
entirely private suit, in which I have no doubt it would receive 
very short shrift.” es 

In Rugghan Prasad v. Dhanno (1), it was held 
that it was competent to the legal representative of 
the founder of a trust to sue to declare that the right 


' of appointment had devolved upon himself, and that 


neither section 92 of the Code of Civil. Procedure nor 
section 42 of the Specific Relief Act was a.bar to the 
suit, The judgment does not deal with the question. 
whether. the plaintiff was able to claim other relief 
and is therefore irrelevant. 

The last case is K. R. Swaminatha Iyer v. A. 
Ramier'(2) which is not reported in the authorised 
teports, but which I refer to because it avowedly 
furnished the model on which the present suit. was 
framed. In that case it was held that— ; 

“Where the plaintiffs sued for a declaration that they were the 
trustees of a temple lawfully appointed—and for a direction that 
the defendants should be made to restore the office to them and 
for an injunction restraining them from interfering with the 
exercise of their duties as trustees ; Held, that the suit as framed 
was properly thaintainable without a prayer for posséssioti of thé 
trust properties and that the proviso to section 42 of the Specific. 
Relief Act did not operate as a, bar to the suit. ” ; 

Hete again, with all déférence to the learned Judges 
concerned, I think there is much unsound reasoning: : 
The earned, officiating Chief Justice relied. on the” 
cases of Kutij Bihari (3) and. Ramados (4), but the. ° 
chief reason for his view seems to have been that. it 





(1) (1926) LLR 49 All. 435. : i3) (1904) LL.B. 28 Bom:-567. 
(2) 80 1.€. 1053. (4) (1911) LL:R. 36 Mad. 364. 
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would be preposterous to require trustees to pay. 
ad valorem Court-fees on a suit for possession of 
temple property. That seems to me a question for 
the Legislature, which could provide that in such suits 
fees should be calculated on some other basis, but 
has not done so. The law as it stands is that if 
they did sue for possession they would have to pay 
Court-fees on the same basis as any private person, 
and the consideration that it is unreasonable to 
require them to do this is irrelevant to the question 
whether they are bound to pray for possession or not. 
The other learned Judge criticised Ramados’s case 
(1) in.much the same way as I have done above, 
but fipally followed it on the authority of Kunj 
Bihari's case (2) which in my view is equally unsound. 

Iam clearly of opinion that the plaintiffs, being 
out of possession, cannot be granted the injunction 
prayed for, and also that they were bound to add a 
prayer for possession of the trust properties, and that 
not having done so their suit is not maintainable 
and must fail. 

It has been argued that the suit is one for an ‘office, 
Jt seems to me to be essentially a suit for a declaration 


that the plaintiffs are in fact the holders of the office, 


and as such to come under section 42. 

On the further question whether the plaintiffs 
should be allowed to amend their plaint by the 
addition of a prayer for. possession I am of opinion 


that that course would not be justified. It would 


inyolve very large alterations. in the pleadings and a 


yalyation of the property, as a result of which it might 
well be found that the Subdivisional Court had no™ 


pecuniary jurisdiction, the effect of which would be 

that all its proceedings are void, which is the result of 

my present decision. . It will be much more satis- 
(1) LL.R.36 Mad. 364, | (2) LLL.R. 28-Bom. 567. 
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factory to leave the plaintiffs, if so advised, to file a 
fresh suit properly framed. 

The appeal is dismissed with costs. I allow seven 
gold mohurs as advocate’s fees. - : 

NorE.—A very recently reported case—F. A. 
Shihan v, Abdul Alim Abed (1)—has just come to 
my notice. The third paragraph of the head-note and 
the judgment at pages 499 et seg. seem to support 
the view I have taken. 


APPELLATE CIVIL. 


= Before Mr. Justice Heald. ’ 


PALE ZABAING RURAL Co- OPERATIVE 


CREDIT SOCIETY 
v. 


MAUNG THU DAW AND aNcratie.* 


Rent paid by tenant before being due—Advance to landlord—Transfer'of property 
’ by landlord-—Plea of payment against oe of Property ‘Act 
(IV of 1882), s 50.° 


S. 50 of the Transfer of Property Act vere a tenant against having to: 
pay his rent twice cover, if paid i in good faith, butif he has paid . ‘rent before it 
was due it is merely an advance to the land{prd and is not a payment: ‘in fulfil- 
ment of an obligation to pay rent. A payment in advance cannot. free. the’ 
tenant from liability to pay rent to a purchaser who acquires the property 
frém’ his landlord before the date on which the rent falls due. : 


Ram Lal v. Marwari, 3 Pat. L.T. 128 ; Tilok Chand v. “Beattie; 29 C.W.N. 
953— referred fo. — 


-Ba Han for the appdilant,* 
‘BaM aung for the respondents. 


Applicant sued ‘the respondents in the Township 
Court of Kawa as a Court of ‘Small Causes for rent 
atid for compensation’ for use’ arid: occupation : of a 
house which he -had- purchased from the former 
owners on the 26th of “April 1930, He claimed rent 

irs: (1) (1980) LER. 58 Cal. 474. ng 


x * « Civil Revision. No.. 463 from. the judgment of the Township Court. of Kawa 
in 1 Civil Reg. No..130 of 1930. 
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or compensation for use and occupation at the rate of 
Rs. 15 a month from the 30th April to the 10th of May 
1930 and at Rs. 25 a month from the Lith of May 
1930 to the 5th of July 1930, when the respondents 
vacated the house.. The main defence was that the 
second respondent was the tenant and that when he 
engaged the house in March 1930, he paid the former 
owners Rs. 100 as rent in advance and that when he 
vacated the premisés on the 5th July, he got back 
from them the balance of the rent paid in. advance, 
and so nothing was payable by him to the. applicant. 
_ The trial Court accepted the story of the -respon- 
dents and dismissed the suit. Applicant appealed, 
but the appeal was dismissed as no appeal lay. He 
then applied to the High Court for. revision under 
section 25 of. the Provincial Small’ Causes Courts Act, 
1887. 


HEALD, J. (After suiting out the facts of the case . 
proceeded as follows). —On the evidence I have not- 
‘the slightest doubt that the story that Rs. 100 was 


paid to the former, owners: of the house.as rent in 
advance was entirely false, and that the lower Court 
was wrong in finding that such payment had been 
made, but assuming, ‘as I am bound to assume, that 
that payment was made, I-see no reason to believe 
that it would be. a. good . defence to applicant's suit: 
The trial Court relied on the provisions of ‘sec- 
tion 50 of the. Transfer of Property’ Act, but. in. the 
case .of. Ram. Lal vy. Marwari. (1) a Bench -of: the 
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in De Nicholls v. Saunders (2), said:— 


“Section 50 of the Transfer of Property - et: protects: a: fétinit 


against ‘having “to” pay his “rent twice “over, “if paid in good faith, 
but if he has paid rent before it was due it is merely an advance 


(1) 3 Pat. L.T. 128. —- - (2): (1870) 5: Corttion Pleas 589.' 
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to the landlord and is not a payment in fulfilment of au obligation 
to pay rent. If then, before the date on which the rent falls 
due, the landlord makes an assignment, the receipt of rent in- 
advance cannot be treated as a discharge by him, because by 
assignment before the rent falls due he has parted with the 
power of giving such a discharge, and payment of rent before 
it falls due cannot free the tenant from further liability.” 


Similarly in the case of Tilok Chand v. Beattie (1), 
which was also a Bench case, the present Chief 
Justice of the High Court of Calcutta said :— 


“In order to get the benefit of the protection of section 50 
the tenant must pay rent as rent and must not pay rent in advance, 
which in these circumstances is a mere loan.” é 


It appears therefore that the judgment of the 
Small Cause Court, which held that the supposed 
payment in advance to the previous owners relieved 
the respondents from liability to applicant for the 
rents was not according to law, and_I set. it aside. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and M +, Justice Mya Bu. 


PINDI. 
v, 


U THAW MA anp ANOTHER, * 


Attachment before judgment—Dismissal of suit for default—Effect on attach; 
ment-—Restoration of suit—Revival of A tiqchmept—Cirit Procedure Godda’ 
‘Act V of 1908), O. 38, R.9 ‘ 

‘When a suit is dismissed for default all interim endl ancillary orders in rihe 
proceedings must fall with it. An attachment” ‘before judgment comes to an 
end when the spit abates and is dismissed, and the attachment does nat-reyive 
if the suit is restored. The last words’ ‘of Order 38, rule 9, of the Code of Civil 
Procedure are directory only and not ‘imperative, and are not intended to effect 
‘the. surviyal of aN aeaies shea! ie. after the suit has come te, an. end. gt 












“ay “(1925) 5 Cal. W. N. 983. 
¥ Letters Patent Appeal No. 7 of “1931 f from the judgment ‘of this Sonit' in 
Special Civil Segond Appeal No. 276 of-1930. - 
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Abdul Raman vy. Amin Sharif, 1.L.R. 45 Cal. 780; Jyotish Chandra vy. Har 1931 
Chandra, 47 Cal. L.J. 282; Ram Chand vy. Pitam Mal, LL.R. 10 All. 506; Piet 
Sasirama v. Mcherban Khan, 13 Cal. LJ. 243—referred to, v. 

Namagiri v. Muthu Velappa, 56 Mad. LJ. 70—dissented from. U THaw MA, 


Anklesaria for the appellant. 


No appearance for the respondént. 


Pace, C.J.—The facts to which it is necessary 
_to refer for the purpose of disposing of this appeal 
lie within a narrow compass. 

The appellant filed  suit- No. 68 of 1926 against 
U> Hpa and his wife, and in October 1926, obtained 
an order in the suit attaching before - judgment 
certain property. On the 2nd September 1927, the 
appellant’s suit was dismissed for default. On the 
10th February 1928, an order was made for the. 
restoration ,of. the suit. On the 7th April 1928, 
U. Hpa and his wife transferred the property in suit 
to the téspondent U Thaw. Ma, who straightway 
mortgaged the. said property to a Cheltyae firm> -On 
the 25th March 1929,. the appellant obtained a 
decree- against U Hpa and his wife. ae 

-The question that falls to be determined 
Whether the coriveyance by U. Hpa and his. wife ‘3: 
U Thaw Ma of the 7th April 1928, is void. as 
against the appellant ‘having ‘regard. to. the ‘attach-~ 
ment of the property at the instarice of the appellant 
in October . 1926. oS 

On behalf of the appellant it.is Bie that the 
effect of. the order for the restoration of the-suit or 
the 10th February 1928 was to ‘put the parties in 
loco quo ante, and to cause a revival not only of, 
thé suit, but-also of all interlocutory orders. that had™' 
been passed therein, including the order ‘for attach- 
mént of the property of the 16th October 1926, In. 
support of his contention the learned advocate for. 
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the appellant presented a twofold argument: (i) that 
the dismissal of a suit for default is not a final 
decree dismissing the suit, because there are provi- 
sions in the Code which entitle the appellant* within 
the time prescribed to apply for an order restoring 
the suit to the filé; and (ii) that the terms of Order 
38, rule 9, are to be read strictly, and that, notwith- 
standing the dismissal of a suit, an order for attach- 
ment before judgment remains in. force until an 
order has been passed by the Court that the attach- 
ment should be withdrawn. In my opinion, there is 
no substance in either of these contentions. In 
support of the first argument that has been presented 
to the Court the learned advocate for the appellant 
relied upon the decision of the High Court. of 
Madras in Namagiri Ammal v. Muthu Velappa 
Goundan and another (1). In that case Devadoss, J., 
at page 75, observed :— 

mer my view the dismissal of a suit does not amount to the 
withdrawal of the attachment before judgment, and, if the order 
of dismissal is set aside on appeal and a decree is passed in favour 
of the plaintiff, the attachment before judgment would enure for 
his beneht. Here, in this case, the suit was dismissed for 
default of plaintiff's appearance and was restored by the Court. 
The restoration of a suit under Order 9, rule 9, Civil Procedure 
Code, stands on a slightly different footing from the order of the 
Appellate Court reversing the dismissal of the suit. A Court may 
dismiss a suit for ‘default and may restore it to the file on proper 
cause being shown in the course of the same day. It would work 
great hardship if it be held. that in such a case the attachment 
before judgment ceased to have force because the suit was off. the, 
hile for a few hours.” | 
And Phillips, J., added :— 

“That order of dismissal having been set aside: the suit remains 
as it was onthe day that it was dismissed, and all proceedings 
taken up to that date must be deemed to be in force when the 





(1) 56 Mad. L.J. 70. 
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dismissal is set aside, and in my opinion all interlocutory orders 
would be revived on the setting aside of the dismissal. Similarly, 
an order for attachment of property would also be revived. It 
would Certainly be unreasonable to expect a plaintiff who had 
‘already obtained an order for attachment before judgment to 
‘comply with the whole procedure laid: doWn in Order 38, and to 
have a fresh attachment mace.” 


With all due respect to the learned Judges who 
decided Namagiri Ammal’s case it is no answer 


to a legal right that it may, in certain circumstances, 


if enforced, work hardship. Hard cases make bad 
law. Further, it appears to me that, if the attach- 
‘ment came to an end when the suit was dismissed, 
- it matters not whether the suit was restored to the 
file on the same day or at a later date. In my 
‘opinion if the suit on béing ‘dismissed.for default 
came to an end all interim and ancillary orders in 
‘the proceedings must fall with it: This view, I 
apprehend, is in. consonance alike with praetple and 
authority. 


As long ago as 1888, Mahmood, c in Ram Chand 


_ v. Pitam Mal (1), observed that if he were to hold that 


‘if an attachment before judgment did not come to 


an end. when the syit was dismissed he would be. 


“laying down the untenable rule that an ad interim 
‘order survived the pendency of the main litigation 
itself’ and “that such interim order of attachment 
‘subsists for ever, whether there is or is not an appeal, 
‘unless and ‘until such order is expressly withdrawn.” 

See also Sasitama Kumari v. Meherban Khan (2); 
‘Abdul Rahman v: Amin Sharif (3); and Jyotish 


Chandra Sen vy. Har Chandra ‘Saha and others (4). 


The principles enunciated in Jyotish Chandra Sen's 


‘case, in my opinion, concludé the present appeal 





(i) (1888) LL.R. All. 506, at p. 513," (3) (1918) LL.R. 45 Cal. 780. 
(2) (1911) 13 Cal. L.J: 243. == 4) (1928) 47 Cal. LJ. 282. 
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against the appellant. In that case a money suit 
was brought against one Uma Charan, and an 
order was obtained for attachment before judg- 
ment of Uina Charan’s property on the 3ist 
August 1915. On the 1ilth November 1915, the 
plaintiff obtained an ea-parte decree against Uma 
Charan. It was common ground, however, that 
between the date of attachment and the date of the 


decree Uma Charan died, the result being that as 


against him the decree was a nullity. As an appli- 
cation was not made for substituting the heirs within 
the time limited by law the suit abated and died. 


‘In August 1916, after the suit had come to an end, 


Uma Charan’s heirs sold the’ property in dispute. 
Subsequently, on the 5th January 1918, an applica- 
tion was made on behalf of the plaintiff to set aside: 
the abatement and to restore the case, and for leave 
to substitute his heirs in place of Uma Charan. 
That application was granted, and on the 5th April 
1918, the plaintiff obtained a second ea-parte decree 
against the heirs of Uma Charan. Thereafter. he 


‘issued. execution, and on the Ist November 1919, 


purchased the property in’. dispute at the execution 


sale. The question to be determined in the suit was’ 


whether the effect of setting aside the abatement 
revived not only the. suit but also the order for 
attachment before, judgment, thereby invalidating as 


against the plaintiff the sale of the property to defen- 


dent No. 1 by Uma Charan’s heirs. The appeal was 
heard by Duval, J. and myself, and I find that i in the 
course of the judgment | observed that— 


“but for ihe fact that -the two Conits have aad | a 
decree in favour of the plaintiff I should have thought that 


the plaintiff's case was. unarguable. It deperided upon | the: 


attachment . before _ judgment being in éxistence actually or. 


constructively ‘until ‘after, the second ex-parte decree was obtained, 
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But when the suit abated and came to anendon the death of 
Uma Charan the attachment died with it. In my opinion the 
appeal is concluded against the respondent both upon principle 
and by Sgsirama Kumari v. Meherban (1), and Abdul Rahman v. 
Amin Sharif (2). The learned Vakil on behalf of the respondent 
sought to distinguish these cases upon the ground that in these 
two cases the suit came to an end because it was dismissed and 
a suit which is dismissed differs from a suit which abates. True, 
the cause of its death is different, but in either case, it is equally 
dead, and if it is dead the attachment before judgment dies 


with it. The second point which is taken is that the effect of 


the order setting aside the abatement and restoring the case 
was to revive-also the attachment before judgment. These two 
cases to which reference has been Hue: are authorities to the 
contrary.” 

I adhere to. the view that I spied in Jyotish 
Chandra. Sen’s case, and, in my opinion, the first 
argument presented on behalf of the appellant fails. 

As regards the second argument, it is necessary 
to consider the meaning and effect of Order 38, rule 
‘9, which runs as ‘follows : 


‘““When an order is made for attachment before judgment 
the Court shall order the attachment to be ‘withdrawn when thé 


defendant furnishes the security required, together with security. - 


for the costs of the attachment, or when the suit is dismissed.” 


On behalf: of the appellant it is urged that, not-. 


withstanding the dismissal of the suit, the order for 
attachment before judgment’ subsists until an order 
is passed for its withdrawal. So to hold, I venture 
to think, would be neither good sense nor good law. 
In my opinion, as pointed out by Mahmood, J., in 


Ram Chand v. Pitam Mal (3), the last words of. 


ig) 


Order 38, rule 9, were not “intended to be more 
than- directory, or, in other words, ‘so imperative as 
to render an allachrient before judgment a perpetual 


attachment in the absence. of an order Yemoving the, 





(1) (1911) 13 Cal. L.y. 243. (2) (1918} I.L.Re 45 Cal. 780, | 
(3) (1888) L.L.R. 10 All. le at p. a 
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same.’’ The object of the rule is to provide that 
when a suit is dismissed the Court suo motu or on 
application should at the same time pass an order 
that the attachment be withdrawn, but, in my dpinion, 
it was never intended by the rule to provide or 
effect, that when‘a suit dies, interlocutory proceedings 
that are ancillary to the main purpose of the suit 
should not die with it. The object of an order for 
the attachment of property before judgment is to 
prevent the defendant from disposing of the property 
pendente lite, and in that way depriving the plaintiff 
of the opportunity of satisfying his decree by selling 
the property (Rule 6). If and when the suit is 
dismissed: the object for which the order for. attach- 
ment before judgment was made ceases to exist. In 
my opinion, both upon principle and upon ‘authority 
the appeal fails and must be dismissed. 


Mya, Bu, J.—I agree. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mya Bu. 
C, JORDEN 
x U.- % 
MAUNG BA CHIT.* 







Letters Patent, Clause 13—Suit continued by receiver of an ‘ins 
Order dispensing with ‘security—Order whether a‘ judgmen 
An order directing that the receiver of an insolvent’s estat 
required to give security for the costs! ‘of a suit filed by the 
insolvency, and continued by the receiver, is not a ‘ judgment’. within ¢! 
‘of the Letters Patent, and is not appealable, oe 


Doctor for the appellant. . 
CK CG. Bose for the SS 








- civil ‘Miscellanéous ae No. 52: of 1931 from the order of this Court ine 
the Original Side in, Civil Regular ‘No. 551 of 1928. : 
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PaGE, C.J.—In this case an order was made by a 
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learned Judge on the Original Side of the Court C. JORDEN 
directing that the receiver of an estate in insolvency mMavne Ba 


should not be required to give security for the costs 
of a suit filed by the debtor before he became 
insolvent, and which the receiver* has elected to 
continue, under Order 22, rule 8, of the Civil Proce- 
‘dure Code. 

' A preliminary objection has been taken to the 
competency of the appeal upon the ground that such 
an order is not a “judgment”? within clause 13 of 
the Letters Patent of this High Court. In my opinion 
the preliminary objection must prevail. The effect 
of this order is merely to direct that the receiver be 
mot required: to give security. It is an order relating 
to procedure; and it does not put an end to the 


‘suit, or in any way affect the merits of the suit, in. 


whole or in part. I am of opinion that such an 
order is not a “ judgment” within clause 13 of the 
Letters Patent. For these reasons, in my opinion, 
the appeal fails, and-must be dismissed. 


Mya Bu, J.—I agree. 


CHIT. 
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FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Heald, Mr. Justice Carr, 
Mr. Justice Mya Bu and Mr. Justice Sen. 


S. A. NATHAN 
v. 


S. R. SAMSON.* 


Executing Court—Power to question validity of decree sent for execution—Decree,. 
when a‘ nullity’—Decree by Court: not duly constituted—Decree against 
dead person—Decree against person under disability—Decree passed without 
jurisdiction—Remedy by due process of law—Civil Procedure Code (Act XIV’ 
‘of 1882), s. 225—Civil Procedure Code (Act V of sid O. 21, r. 7, and s s. 21— 

' Decree ofa joreign Court. 
A subsisting decree passed by a duly constituted Court, that has not been sed 


‘asidein proceedings by way of appeal, revision, review or otherwise by due 


process of Jaw, is not to be treated as a mere nullity, but is binding and concli~ 
sive against the parties thereto duly impleaded in the suit. A Court to which. 
such a decree has been transferred for execution must take the decree as it stands,. 


"and is not entitled to question the validity of the decree upon the ground that’ 


the decretal Court had no jurisdiction, territorial, personal, or pecuniary, to- 
pass it. 

Biswa Nath v. Bhagwandin, 14 Cal. L.J. 648 ; ; Chogalal v. Trueman, 1. 1. R.7 
Bom. 481 ; Hari Govind v. Singrao, L.L.R. 38 Bom. 194 ; Kalipadav. Hari Mohan, 
I.L.R. 44 Cal. 627; Kasturshet v. Rama, LLR, 10 Bom. 65 ; Lahore Bank v- 
Ghulam Jilani, 1.L.R. 5 Lah. 54 ; Nagendrabala v. Secretary of State for India, 
14 Cal. L.J. 87 ; Raja Jaya Veera v. Chidambaram Chetty, 1. L.R. 43 Mad. 675; 
Syed Ekram Hussain v, Rasul, LL.R. 9 Pat. 829; Varajlal v. Kachia Garbad. 
LL.R. 22 Bom. 473—explained and followed. 

Bhagwantappa v. Vishwanath, 1.LR. 28 Bom. 378 ; Gora Chand Haldar v. 
Prafulla Kumar Roy, 1.L.R. 53 Cal. 166; Rai Sahib Roos Narain vy. Hukanr 
Chand, 10 Lah. LJ. 319 ; S. R. Samson v. Gnanamanickam, 1.L.R. 8 Ran. 544— 


dissented from. ‘ 

If what purports to: be a decree has been passed by : a Court not duly consti- 
tuted in accordance with law, the adjudication is not a decree at allin the eye 
of the law, and an executing Court'can disregard it as a- nullity. i 

A decree passed against a dead pergon is a nullity and inexecutable. 

Imad Aliv. Jagan Lal, 11.R. 17. All. 478 ; Jungli Lall v. Laddu Rat, 
4 Pat. LJ. 240; M. Subramania v. V. Aiyar, LL.R. 38 Mad. 682; Rawmunath y.: 
Narain, 18Cal. LJ. 213; Shivaji v. Vithal Narayan, 28° Bom, LuR,. 1367 0: 





followed. vom Soka a 
* civil Reference No, 8 of 1931 arising out of Civil First beret No, 263 of 
1930 of this Court from the order of the. ‘District Court of Pyinmana in Civil 


Execution Case No, 24 of 1930. 
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A decree passed against a person under disability who was not properly 
represented in the suit can be set aside in a regular suit. 

Khiarajmal vy. Daim,1.L.R. 32 Cal. 296; Musammat Rashid-un-Nisa v. 
Muhammad Ysmail, 36 L.A. 168— followed, 

Semble: An executing Courl would be competent to refuse to execute a decree 

passed against a person under disability who was not duly represented in the 

suit ; secus, when the decretal Court has held that the person under disability 
‘had been duly impleaded, 

Hriday Nath Roy v. Ram Chandra, 1.L.R. 48 Cal. 138; Kalipada v. Hari 
Mohan, I.L.R. 44 Cal. 627 ; Lahore Bank v. Ghulam, 1.L.R. 5 Lah. 54—referred to. 

The consent of the parties cannot give a Court inherent jurisdiction that it 
‘does not possess. 

Ledgard v. Bull, LL.R. 9 All. 191 ; Minakshi v. Subramanya, I.L.R. 11 Mad. 
26— followed. . 

A decree passed without inherent jurisdiction can be declared ab initio null 
and void if proceedings in that behalf are taken as provided by law. But if the 
parties fail to take such proceedings the executing Court cannot challenge the 
walidity of the decree. 

Vishnu Sakharam Vv. Krishuarao, 1 L.R. 11 Bom. 171—referréd to, 

Section 21 of the Civil Procedure Code is not applicable to cases where a 
‘Court has purported to exercise jurisdiction over property in foreign territory. 

Raja Setrucherla v, Maharaja of Jeypore, 46 1.A. 151—followed. 


The alteration of the terms of section 225 of the Civil Procedure Code of : 


1882 by reason of the enactment cf O. 211. 7 of the Code of 1908 makes clear 
the intention of the legislature that the executing Court should have no PONSE 
to.question the jurisdiction of the Court which passed the decree. 


Chogalal v. Trueman, 1 L.R. 7 Bom. 483 ; Hari ‘Govind v. Narsingrao, 1.L.R. , 


38 Bom. 194 , Syed Ekramvy. Rasul,1.L.R. 9 Pat. 829; Raja fies Veera. v' 
Chidambaram Chetty, L.L.R. 43 Mad. 675—referred to. : 


Different considerations apply to decrees passed by foreign Courts, and 
_ transferred to British Indian Courts for execution. 


Haji Musa v. Purmanand, LLR. 15 Bom. 216 ; Jivappa v. Jeergi, 1.L.R. 40 
Bom.'551; S. Veeraraghava v, Muga Su LL.R. 39 Mad. 24—referred to. 


' Page, C.J., and Mya Bu, J. made a reference for the 


decision of a Full Bench as follows : 
‘This is an appeal against the order of the District Bourt of 
Pyinmana dismissing the appellant’s application for execution of a 


decree transferred to it by the Court of the Subordinate Judge, 


Cuddalore, in the Madras Presidency, under Order 21, rule 6 of the 
Civil Procedure Code. The decree was passed by the latter Court 
on the 6th December 1928 in Civil Suit No. 49 c of 1923, which was 


a proceeding taken under paragraph 20 of the Second Schedule to - 


the Civil Procedure Code, 1908, for the filing of an arbitration 
award. The award distributed the properties forming the estate 
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of one P. Samson, a Madrasi Christian, who died at Myingyan in 
February 1921, among his widow Gnanamanickam Samson, his. 
children by her—5 in number—and the present tespondent 
Selvarayan Samson, an illegitimate son of the deceased by a. 
Burmese woman. The submission to the arbitrators was brought 
about by the followtng circumstances : 

P. Samson died leaving a substantial estate consisting of 
moveable and immoveable properties both in and outside Burma.. 
The immoveable properties in Burma were situate at Myingyan and. 
at Shwemyo in the Yaméthin District, while those outside Burma. 
were at Madras, andin the French territories at Pondicherry, 
Kottucherry and Kovilanoor. On the 4th July 1922 Gnanamanic-. 
kam, the widow, and her three minor children filed a suit in the: 
District Court of Yaméthin before the. Additional District Judge at. 
Pyinmana, being Civil Regular No. 7 of 1922, for recovery. of 
possession of some moveable property, and some land at Shwemyo- 
which had been taken possession of by the respondent. The two- 
other children of Gnanamanickam, viz., the present appellant and 


‘a daughter named Arputha Mary, residing at Madras and. 


Pondicherry respectively, were made defendants with the present 
respondent. During the pendency of this suit on the 9th 


‘December 1922 a submission was made to three arbitrators. 


named Deiveeganatha, Royappa and Mariaprakasa. This was. 
done without the intervention of a Court, and was apparently 
in Madras. The parties to the submission: and the subject: 
matter of the reference are described in the subsequent award 
as follows :—“ On the strength of a ‘Muchalika’ (agreement: 
of consent) written and given on. the 9th December 1922, by 
the two parties, namely, Gnanamanikkathammall and party, the 
plaintiffs, and Selvarayan, the defendant, on one rupee stamp 
paper, requesting us, the said three persons, to make a settle- 
ment of the disputes between the parties, in respect of the 


_ properties of the late Samsonroya Udayar, who died on the 


24th February 1921 in Myingyan, that is, of the properties. 


which are the subject matter /'of the suit between the parties 


being Civil Regular No. 7: of the Additional District Court of | 
Pyinmana.” The arbitrators delivered their award.on the 5th. 
March 1923. It must be deemed in the circumstances of the’ 


.case that the suit in the District Court of Yaméthin was then ~ 


still pending, for, although it was dismissed for default ‘on the 
22nd December 1922, it was restored tothe file by'an ex-parie’ 
order on the 8th February 1923; which was ‘eventually set. 
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aside on the 12th April 1923. The award of the arbitrators 
dealt not only with properties in dispute in the suit pending in 
the District Court of Yameéthin, but also with all properties in 
Madras and the aforesaid French Territories in India. From 
the list of properties forming the estate of the deceased Sam- 
250n set out in the award it is evident that the immoveable 
‘properties in the French ‘Territories constituted the major 
portion of the estate. The award gave two of such properties 
to Royappa, one of the arbitrators, besides distributing the 
remainder of the estate among the widow, the legitimate 
children and the respondent. The shares allotted to Gnana- 
manickam Ammal and the respondent included the properties 
at Shwemyo. 
The eldest son Amalorpavanathan filed ‘the suit, No. 49 of 
1923, of the Court of the Subordinate Judge, Cuddalore. All 
the beneficiaries under the award except Royappa. were made 


defendants to the suit. After many vicissitudes, which included: 


an appeal to the Madras High Court, a decree was passed by 


the Subordinate Judge of Cuddalore in terms of the award on- 
the 6th December 1928. The decree inter alia directed the - 


first defendant (the present respondent) to pay to the plaintiff 


(the present appellant)’"Rs. 326 being his costs in the suit. 


The decree recited inter alia that the. agreement of submission to 
arbitration which led to the award had been made by Amalorpava- 
nathan, Gnanamanickam and Selvarayan, the respondent. 


Gnanamanickam had the decree transmitted to the District 


Court of Pyinmana, (the District Court for the Yaméthin 
District), and applied in‘ Civil Execution No. 19 of 1929 for 
execution with a view to realisation of the benefits granted: to 
her by the decree as against the respondent. The respondent 
objected to the application, ‘challenging the validity of the decree. 


The District Court dismissed the objection on the ground that the. 


Court executing a decree has no jurisdiction to go behind the 


decree, and cannot question its validity, and: ordered the execution” 
to proceed forthwith. Against this order the present respondent. 


appealed to this Court. The appeal (Civil First Appeal No. 94 of 
1930) was disposed of by a Bench composed of our learned. 
brethren, Maung Ba and Baguley, JJ., who set aside the order of, 


the District Court by a judgment which is reported in S$. R. Sam- 


son v. Mrs. Gnanamanickam Ammal (1). Thereafter, the 
appellant Amalorpavanathan took steps to have the decree again 


(1) (1930) LL.R, 8 Ran. 544, 
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transmitted by the Court of the Subordinate Judge, Cuddalore, to 
the District Court of Pyinmana under Order 21, rule 6 of the 
Civil Procedure Code, and applied to the latter Court for execution 
of the decree against the respondent, residing at Shwemyo, for 
recovery of the costs. This gave rise to the’ execution case 
No. 24 of 1930 of the District Court of Pyinmana, in which the 
learned District Judge following the decision of this Court in 
S. R. Samson v. Mrs. Gnanamanicham Amuinal (1) rejected the 
appellant’s application. 

The judgment of our learned brethren in S. R. Samson v. 
Mrs. Gnanamanickam Ammal (1) shows that in view of such facts 
and circumstances as could be gathered from the recitals in the’ 
decree itself our learned brethren came to the conclusion that the 
award was invalid, and that “‘ the decree on the face of it was 
one passed ina case where the Court had no jurisdiction with 
regard to four of the six defendants (not parties to the submission), 
and as it is quite impossible to separate the decree as to the 
remaining persons, the whole decree must be regarded as a 
nullity.” Then, following the decision of a Full Bench of the 
Calcutta High Court in Gora Chand Haldar v. Prafulla Kumar 


" Roy (2) the learned Judges ruled “ that a Court to which a decree 


has been transferred may refuse to execute a decree which, on the 
face of it, was absolutely bad and a nullity as being passed by -a 
Court which had no jurisdiction to deal with the matter which’ 


came before it.” The main question which is raised’ by this 


appeal is, therefore, whether this ruling is correct or not. 

We agree with our learned brethren that the award was in- 
valid. Sufficient, reasons in support of this finding are set out in 
their judgment, and we need only add’ to such reasons the fact that, 
inasmuch as the award dealt not only with the properties in 
dispute in the suit pending in the District Court of Yaméthin in 
regard to which reference was made to ‘the arbitrators, but also . 
with all the properties in Madras. and in the French territories of 
Pondicherry, Kottucherry and Kovilanoor, which constitute by far 
the greater portion of the estate of the deceased, the award was 
invalid by reason of its having determined matters not referred to 
arbitration, and such matters in view of the nature of the case, - 
namely, a partition among the claimants to an estate, cannot be: 
separated without affecting the determination of the matters’ 


; referred. 


(A) (1930) LL.R.8 Ran. $44. (2) (1926) LL-R. 53 Cal. 166. 
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‘We also agree with our learned brethren that the decree was 
one passed in a case where the Court had no jurisdiction. We, 
however, arrive at this conclusion on a somewhat different footing. 
The subject matter of the award: is partly in Burma, partly in 
Madras, and partly in the French territories, and the case 
being one of partition it is impracticable to regard partition 
affecting-properties in British India as valid without bringing 
. into consideration that affecting properties in the French 
territories. Now, under clause 20 of Schedule II of the 
Civil Procedure Code, the Court to which an application for 
the filing of an award lies is that which has jurisdiction over 
the subject matter cf the award. The Courts in British India 
have no jurisdiction over immoveable property situate outside 
British India; and the assumption of jurisdiction by a British 
Indian Court over such property cannot be: justified by virtue 
of the’ provisions of section 17 of the Code, even if a 
part of the property in suit be situated in British India—Raja 
Setrucherla. Ramabhadra Raju and others v. Maharaja of Jeypore 
{1). Whether such want of jurisdiction vitiates the decree as 
regards ‘both the property over which the Court has jurisdiction, 
and that over which the Court has no jurisdiction, or only as 
regards the latter depénds, in our opinion, on whether the 
nature of the case permits of a separation of the part concerning 
the one from that concerning the other without affecting its. 
basis. As pointed: out above the present case is one in which 
such separation appears to be impracticable. Therefore, in our 
opinion, the want of jurisdiction of the Cuddalore Court over 
the properties in the French territories. vitiates the decree as 
a whole on-the analogy of. the decision of the Privy Council 
in the case of Maha Prasad and others v. Ramani Mohan Singh 
and others (2). * 


But the invalidity of the award upon which the decree has 


been based, and the want of jurisdiction of the Court, appear 
to us to be matters which the Court passing the decree had 
the power to determine. In other words the Court which 


passed the decree had jurisdiction to determine the questions 


of such invalidity or want of jurisdiction. In the case of 
Malkarjun vy. Narhari (3) Lord Hobhouse observed : “A Court 


has jurisdiction’ to decide wrong as well as right. If it 





See 


(1) (1919, 46 LA. 184. (2) (1914) 41 LA. 197, 
~~ (8) (1900) 27 1.A. 216. 
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' decides wrong, the wrong party can only take the course 


prescribed by law for setting matters right ; and if that course 
is:not taken, the decision, however wrong, cannot be disturbed.’* 
Afwrong decision on such questions may be set aside either 


on appeal or in revision or on review or even *in an indepen- 


dent proceeding, as gthe. nature of the case may permit, but 
until it is so set aside it is inconceivable that a decree based on 
such a decision, either right or wrong, should be deemed to be an 
absolute nullity, and consequently inexecutable. If itis open to an 
executing Court to question the jurisdiction of the Court which 
passed the decree it is easy to conceive of many situations in which 
there will be a most serious and objectionable clashing of the powers 
of an executing Court and those of a Court of appeal, revision or 
review. This kind of impasse could never have been in the 
contemplation of the legislature in enacting the Code.. These 
considerations, together with the fact that the case law on the 
subject concerning the power of an executing Court to question 
the validity of a.decree by reason of the want of jurisdiction 
of the Court passing the decree, was not unanimous prior to 
the ruling in Gora Chand Haldar (1), and the . fact that 
there is a strong body of judicial authority to the contrary, 
such as the ruling in Kalipada Sarkar v. Hari Mohan Dalal 
(2) and the cases cited therein, lead us to the conclusion that 
the ruling of this Court in S. R. Samson v. Mrs. Gnanamanickam 
Ammal (3) should be reconsidered with a view to laying down: 
a more authoritative judicial pronouncement on the subject. 
For these reasons we refer the following question to a 
Full Bench : 3 
“Can a Court to which a decree fine been transferred 
refuse to execute a decree on the ground of its 
nullity as having been passed by a Court which had 
no jurisdiction to deal with the matter which came 
before it?” 


S. R. Chowdry for the serortene S. 225 of the 
Code of Civil Procedure of 1882 corresponds to 
O. 21, r.7 of the present Code. There was a conflict 
of. decisions under the old Code. In Chogalal v, 
Trueman (4) and in Kasturshet v. Rama (5): it was 


(1) (1926) LL.R. 53 Cal. 166, (3) (1930) LL.R. 8 Ran, 544, 
(2) (1916) L.L.R. 44 Cal. 627. (4) (1883) LL.R. 7 Bom. 481. 
(5) (1885) LL.R 10 Bom. 65. 
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held that an executing Court cannot question the 
validity of a decree sent to it for execution. The 
contrary view was expressed in Haji Musa v. 
Purmanand (1), and Bhagwantappa v. Vishwanath 
(2). The Legislature intended «that an executing 
Court should not be permitted to question the 
jurisdiction of the Court that passed the decree, and 
for that reason in the present Code in O. 21, r. 7 
the words “ or of the jurisdiction of the. Court which 
passed it’’ occurring in s. 225 are omitted. Hari 
Govind v. Narsingrao (3); Zamindar of Ettiyapuram 
v. Chidambaram (4); Ma Me v. Maung Aung Min 
(5); Syed Hussain v. Rasul (6). The Court which 


passes a decree cannot, when executing it, go into the. 


question of its legality or illegality in execution 
proceedings. Kalipadav. Hari Mohan (7) ; Maharaja 
of Bhartpur v. Rani Kanno Dei (8). 

A decree against a dead person is a nullity, but 
‘there are no other reported cases in which execution 


has been refused on the ground of nullity. The. 


Subordinate Judge of Cuddalore may have been 
wrong in law, but he was acting within his juris- 
diction in filing the award, and the executing Court 
cannot question the- decree that was passed. 


Chari for the respondent. A decree’ passed with- 
out jurisdiction can be challenged in any proceedings. 
An executing Court may refuse to execute a decree 


passed without jurisdiction. In “doing so, it cannot 
be said to sit in judgment over the decretal Court, 


Jungli Lall v. Laddu Ram. (9) M.S. Aiyar v, 








(1) (1891)-LL.R. 15 Bom 216. (5) (1916) 2 U.B.R. 119. 


(2) (1904) LL.R. 28 Bom. 378. \’ (6) (1930) LL.R. 9 Pat, 829. 
(3) (1914) I L.R. 38. Bom. 194. — (7) (1910) LLAR. 44 Cal. 627. 


(4) (1920) I.L.R, 43 Mad. 675 (I.B.) (8) 1900) TLR, 23 All. 181, 
(9) (1919) 4 Pat. L.Ji 240, 
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V. Aiyar (1); Kunja Mohan v. M. C. Roy Choudhuri 
(2) ; Roop Narain v. Hukam Chand (3) ; Gora Chand 
v. Prafulla (4). The change in O, 21, r. 7, does not 
take away the power of an executing Court to question 
the validity of a decree. There is a distinction between 
an erroneous decree which a Court is competent to 
pass, and a decree passed without jurisdiction. The 
latter is a mere nullity, and is void for all purposes. 
_ Both advocates referred to other cases which are 
discussed in the judgment. . 


Pace, C.J.—This reference involves the considera- 
tion of a question of some nicety and considerable 
importance, which has given rise to a conflict of 


‘judicial opinion in India. 


For the purpose of determining the question 
propounded. it must be taken, as’ set out in the 
referring order, that the Subordinate Court of 
Cuddalore in the Madras Presidency passed a decree 
embodying the terms of an award that purported to 
effect the partition of an estate consisting inter alia 
of immoveable property in French territorry, and 
that in passing the. decree the Cuddalore Court 
acted without territorial jurisdiction (Code of Civil 
Procedure 2nd Schedule, paragraph 20). It must 
further be assumed that the decree was inseverable, 
and could not be’ enforced to the extent to which the 
Cuddalore Court possessed jurisdiction over the subject 


matter of the award without taking into account the 
property situate in French ‘territory ; and, therefore: 


that the decree as a whole must be treated as having 
been passed without jurisdiction [Maha Prasad v. 


Ramani Mohan Singh (5), The decree was transferred 
to the District Court of Pyinmana for execution 


1) (1913; LL,R. 38 Mad. 682. (3) (1928) 10 Lah. L.J. 319.. 
: “et 11922}: 27 sri 542. “+ (4) (1926) LLR. 53 Cal. 166 
(5) (1914) 41 1A. 197. eee 
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against the respondent who was a party to the suit, 
and who under the decree had been ordered to pay 
Rs. 326 for costs. 

Now, an executing Court must itself have jurisdic- 
tion to execute a decree, and it is common ground 


that the Pyinmana Court possessed jurisdiction to. 


execute the decree to the extent to which the order 
for costs had been passed against the defendant, 
The Pyinmana Court, however, refused to execute 
the decree upon the ground that the Cuddalore 
Court had: no jurisdiction to pass it. The question 
that falls for determination, therefore, is whether, 
and if so to what extent, an executing Court is 
entitled to question the jurisdiction of the decretal 
Court to pass the decree which has been transferred 
to it for execution. 


It appears to me ‘that the problem may reasonably 


be regarded from more than one point of view, and 


therein lies the reason for the wide divergence of. 
opinion among the learned Judges who have attempt-. 


ed to solve it. On the one hand it has been held 


to be unsound and unreasonable that an executing 


Court should be compelled to execute a decree 


which, in the opinion of the executing Court, was 


‘passed by the decretal Court without jurisdiction, 
and, therefore, is a mere nullity. On the other 
hand, and with equal. reason, it has been held that if 
-an executing Court is allowed to question or reagitate 


the validity of a decree that has been passed by a. 
duly constituted Court and which has. become. 
inter partes final and conclusive, on the ground that. 


in the opinion of the executing Court the decretal 
Court had no jurisdiction to pass it, the Court to 
which a decree is sent merely for execution will be 
constituted a Court of revision or appeal from the 
decretal Court, with power to disturb the finality of 
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its decrees, and in effect to overrule them. If this 
is permitted it is urged that a fresh terror will be 
added to litigation, and a salutary rule based on 
public policy will be transgressed; for interest 
reipublicae ut sit finis litium. It appear$ to me that 
the conflicting opiutions that have been expressed as 
to the answer that should be given to the question 
that now falls for determination are due largely to 
the standpoint fron. which the problem has been 
approached. . 

Now, a “decree”’ means “the formal expression 
of an adjudication which, so far as regards the Court 
expressing it, conclusively determines the rights of 
the parties with regard to all or any of the matters: 
in controversy in the suit’’ [Civil Procedure Code 
section 2.(1)], and it has repeatedly been laid down 
that a decree that is passed without jurisdiction is a 
nullity. But what is meant by a “nullity” in legal 
parlance? In the Termes de la Ley it is laid down 
that “errour” is.a fault in a judgment, or in the 
process or.proceeding to judgment, or in the execu- 
tion of the same,.in a Court of Record—which in 
the Civil law is called a nullitie (Stroud’s Judicial 
Dictionary, -Vol. II, page 638). I regret, however, that 
I have not the resources at my disposal for under- 
taking a research into the meaning of the term 
“nullity” in the history of English law, and I will 
assume for the purpose in hand that any decree 
passed by a Court without inherent jurisdiction,— 
whether the want of jurisdiction -has been waived by 
the parties or not,—will be declared in proceedings 
taken by way of appeal, revision, review, or otherwisé: 
as prescribed by law, to have been coram non judice’ 
and ab initio. void and a nullity, But, in my opinion,:- 
a subsisting decree passed’ by’ a duly constituted 
Court that has not been set aside in proceedings by 
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way of appeal, revision, review, or otherwise, is not 
to be treated as a mere nullity, but is binding and 
conclusive against the parties thereto duly impleaded 
in the ‘suit. I am further of opinion that a Court to 
which such” a decree has heen- transferred for 
execution must take the decree a8 it stands, and is 
not entitled to question the validity of the decree 
upon the ground that the decretal Court had no 
jurisdiction, territorial, personal, or pecuniary, to 
pass it. ‘ 

Of course, the executing Court must be satisfied 


that the decree of which execution is aenENe iS 
subsisting, and 


a“ 


it is perfectly open to the executing Court to determine 


‘whether the decree which it is asked to execute is a subsisting and: 


operative decree or not, and if such a decree has been superseded 


-and is no longer operative the execating Court i is entitled to refuse 
execution on that ground.”’ 


{per Chatterjee, J. in Ramnath v. Bascuis Narain (1)] 
Again, the executing Court can only execute a 
““decree,” and if what purports to be a decree has 
been passed by a Court not duly constituted in 
accordance with law such an adjudication is not a 


decree at all in. the eye of the law. Such a ‘decree’ 


in the strict sense of the term is a nullity, “a mere 
nothing,” that need not be set aside, and may be 
‘disregarded by any Court to which it is presented. . So 
‘also is a decree that has been passed against a dead 
person. Imad Ali v. Jagan Lal. and another (2) ; 
M. Subramania Aiyar v. Vaithinatha: Aiyar and 
another (3); jungli Lall v, Laddu Ram Marwari (4) ; 
Shivaji Sayaji Gaokar v. Vithal Narayan Mirashi (5). 


It would seem that an executing Court would also 





(1) 18 Cal, L.J at p. 213. _ 43) (1912) LL,R, 38 Mad. 682. 
~ (2) (1895) LL.R. 17 All. 478. (4) (1919) 4 Pat. LJ. 240. 
(5) (1926) 28 Bom. L.R. 1367; 
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be entitled to refuse to execute a decree against a 
dead person, whose legal representatives had not 
been made parties to the suit before the decree was 
passed, upon a further and more narrow ground ; for 
the arrest of the dead man in execution of the 
decree could not be effected, and on his death 
his property would have passed to his heirs; 
while, if execution is sought against the heirs or 
legal representatives of the dead person it- would be 
a fatal objection that they weré not parties to the 
decree. It appears to me that somewhat different. 
considerations would apply to a decree passed 
against a person: under disability who was not 
properly represented in the suit. Such a person 
““was never'a party ... . in the proper sense of 
the word” [per Sir Andrew Scoble in Musasmnmat 
Rashid-un-Nisa v. Muhammad Ismail Khan (1)); 
Khiarajmal v. Daim (2).and in such circumstances. 
the decree as against’ the person under disability 
would be set aside ex debito justitiae in a regular 


‘suit. It might also reasonably be contended, although. 


in the. present case it is not necessary to express a 
definite opinion on the matter, that inasmuch as. 
in the eye of the law such a decree is not a decree. 
which has been passed against a party to the. 
suit the executing Court also would be competent, 
to refuse to execute it. At the same time it must 
be borne in mind that the decretal Court would have’ 
jurisdiction to determine, whether or not such a. 
person ‘was duly represented in the suit, and, if it 
held that the person under disability had been dul A 
impleaded, as at present advised, I sho : 






have jurisdiction ‘to question’ the Machete 


(A): (19091 36 L.A, 168; LL. 34 All. at p, 582. 
(2) (1908) 1.L.R, 32 Cal. 296, 





VoL. IX] RANGOON SERIES. 


[Kalipada Sircar v. Hari Mohan Dalal (1); Lahore 
Bank v. Ghulam Jilani (2\; Hriday Nath Roy v. 
Ram Chandra (3). 

A subsisting decree passed by a Court constituted 
in accordance with law against parties thereto who 
have been duly impleaded, however, stands on an 
entirely different footing,. and I am at a loss to 
understand how it can reasonably be contended that 
“such a decree is to be regarded as a nullity, “a 
mere nothing”. Upon what ground in reason or on 
principle can such a contention be based? I can see 
none. Section 21 of the Code of Civil Procedure 
militates against such a proposition, for it presupposes 
' that a decree that has been passed by a Court without 
territorial jurisdiction. in that behalf is not a mere 
nullity that can be disregarded, but is a binding and 
conclusive adjudication between the parties, unless 
objection is taken to the jurisdiction “in the Court 
of first instance at the earliest possible opportunity ”. 
No doubt the provisions of section 21 are applicable 
only in cases in which “the place of suing” is 


situate in some area in British India where the Code. 


of Civil Procedure runs and the suit is cognizable 
by Courts in British India [Raja Setrucherla Rama- 


bhadraraju and others v.. Maharaja of Jeypore (4)]; 


but - for the purpose in hand. the fact that 
_section 21 is not applicable to cases where a Court 
has purported to exercise jurisdiction over property 
in foreign territory appears to me to be immaterial. 
Of course, the consent of the parties cannot give a 


Court inherent jurisdiction that it does not possess ; 


Ledgard v. Bull (5); Minakshi Naidu vy. Subra- 


manya Sasiri (6), and a decree passed without. 





(4) (1916) LLU. 44 Cal, 627, (4) (1919) 46 LA. 181, 

(2) (1924) LLLR. S Lah, 54. * (5) (1887) LL.R. 9 AM, 191, 

(3) (1920) aa 48 Cal. 138, ~ (6) (1887)-LL.R. 11 Mad. 26, 
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inherent jurisdiction can be declared ab initio null 
and void if proceedings in that behalf are taken as 
provided by law. But if the parties have not taken 
the steps prescribed by law to have the decree 
declared to be without jurisdiction ‘and set aside, 
why should thé executing Court swo motu or on 
application by a party be permitted to challenge its 
validity? It is a fundamental and necessary rule of 
law that the decrees and orders of a properly con-° 
stituted Court are binding on the parties thereto 
unless and until they are declared to be null and 
void, or are set aside by competent authority. It is 
a rule the soundness and good sense of which cannot 
be gainsaid. Further, a Court has jurisdiction to 
decide in any particular case whether it possesses 
jurisdiction’ to entertain the suit or not, and when a 
duly constituted Court assumes jurisdiction to try a 
suit it must be taken thereby implicitly to assert that 
it possesses the jurisdiction which it is exercising 
and prima facie it will be presumed that the decrees 
which it passes- have duly been passed in the exer- 


cise of jurisdiction. in that behalf with which the ‘ 


Court is invested, omnia presumuntur esse rite acta. 


‘No one will pretend, of course, that such a presump- 
tion is irrebutable, or that if the Court had no 


inherent jurisdiction to pass a decree such a decree 
cannot beset aside in appropriate proceedings as 
null and: void. But if such a decree is not set aside 
or declared to be void* by competent authority, in 
my opinion ‘in execution proceedings .its validity 
cannot be challenged. In this connection I desire 
to refer to the observations of West, .J. in: Vian: 
Sakharam Nagarkar v.. ‘Krishnarao- Malha ao 

“The order of the one Court. ae of the other binds a person 
generally subject to the: jurisdiction until it is reversed or set 

(1) (1886) LL.R. 14Bom. 160 at p. 171. 
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aside, and can be questioned only in the ways provided by the 
law. In a recent case the Master of the Rolls thought it a 
good answer to an application founded on the Court having 
sold property without jurisdiction that there was a decree 
standing unreversed, and directing the sale, Steed v. Preece (1). 
The order, which if beyond the jurisdiction might have been 
got rid of by proceedings directed to that object, was not 
allowed to be canvassed in a collateral inquiry. 

We hive thought it not out of place to make these obser- 
vations, though they were not absolutely necessary for the 
disposal of the appeal, because very vague and incorrect notions 
prevail on the subject to which they relate. The superior 
Courts in England long looked with extreme jealousy upon the 
particular jurisdictions by which their own powers might be 
encroached -on, and expressed themselves in language which is 
not to be applied without caution to our system of Courts 
organized in a regular gradation of dependence on the High 
Court. The rough method of treating the order of a Court as 
no order at all, or of seeking by a suit to expel a person whom 
that order has definitely placed in possession, has no proper 
application where no iprovision is made for such a proceeding ; 
and where the order itself may be brought under review by 
precisely the same authorities who will have to dispose of the 
suit brought to test its validity. By providing the one method 


of redress the Legislature has tacitly excluded the other. Itis 


commonly said that ‘a question of jurisdiction may be raised 
at any time’. Where proceedings are laid down for deter- 
mining the question it should be ‘any time in. the course of 
-those proceedings’, He who having an appeal and a special 
appeal on a question of jurisdiction has not availed himself of 
those remedies, renunciavit jurt pro se introducto.” 


I am of opinion that it is against public policy 


-and good sense alike that the validity of such a- 


decree should be questioned by the: executing Court: 
As West, J. pointed out in Chogalal v. Trueman (2).: 


“The intention of the Civil Procedure Code, as shown by . 
‘sections 239 and 242, is manifestly that a Court to. which a 


decree is sent for execution by another under: the same Govern- 
ment and the same law of procedure shall not take on itself 





“) () LR 18 Bq, at p19 (8) (1898; IALaR, 7 Bom, 483. 
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the trial of whether the Court which passed the decree had 
jurisdiction to make it cr not. In case of dcubt the Court 
where executicn is scught may adjourn the executicn in crder 
to enable the party interested to make an applicatfon to the 
Court passing the decree. Thence the applicant may, c£ ccurse, 
proceed by appeal if dissatisfied, in the ascending scale of 
Courts until he reaches the highest of the Prevince in which 
the decree was made. It is intended that the decree of this 
Court, or of the Lower Court at which prcceedings in the suit 
have ceased, shall be conclusive. A ccntrary rule would 
virtually’ subject the decrees of the Civil Ccurts to revisicn 
and reversal by superior Courts (or even equal or infericr cnes) 
to which they are not subordinate. When the time allowed for 
an application, if any, has elapsed the Court to which the decree 
has been sent must accept it as a valid one without going into 
further sai ees or overruling the judgment of the Court which 


‘tried the case.’ 


That the intention of the legislature was that indi- 
cated by West, J. in Chogalal v. Trueman (1) was 
made clear twenty-five years later by the alteration 
of the terms of section 225 of the Code of 1882 that 
was effected when Order 21, rule 7 of the Code of 


‘1908 was enacted. 


Section 225 of the Code of Civil eee (XIV 


of ie?) runs as follows: 


‘ The’ Court to which a decree is so sent shall cause such 
copies and cer 'tificate to be filed, without any further proof of the 


_ decree or order for execution, or of the copies thereof,’ or of the 


jurisdiction of the Court which passed it, unless’the former Court, _ 
for any special reasons to be recorded under the hand of the Judge, 
requires such proof.” 


In the Civil Procedure Code of 1908, in which 
Order 21, tule 7, corresponds to section 225. of the 
Code of. 1882, the words “ or of the jurisdiction of the 


; Court which passed it” are-omitted, thus evincing the 
“manifest intention of the legislature that an” executing. 


Court should not, be. entitled | to ‘question aie 








(1) (1883) LR. 7 Bom. 483, 
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jurisdiction of the Court that passed the decree of which 
execution is. sought. Hari Govind Kalkundri v. 
Narsingrao Konherrao Deshpande (1); Raja Jaya 
Veera Rama Venkaieswara Ettappa Nayakar Avargal; 
Zamindar of Ettiyapuram v. Chidambaran: Chetty 
and others (2); Syed Ekram Hussain v. Musammat 
Umatul Rasul (3). 

In support of the view which I entertain on this 
subject, however, I do not rely merely upon the change 
in the Code of Civil Procedure effected by the enact- 
ment of Order 21, rule 7; for I hold that the opinion 
that I havé expressed is not only sound in principle, 
but is confirmed by authority. Chogalal v. Trueman 
(4) ; Kasturshet Javershet y. Rama  Kanhoji (5) ; 
Varajlal Motichand vy. Kachia Garbad Khushal (6) ; 
_Nagendrabala Chaudhurani v. Secretary of State for 
India in Council (7) ; Biswa Nath Prosad Mahata v. 
Bhagwandin Pandey (8) ; Hari Govind Kalkundri v. 
Narsingrao Konherrao Deshpande (9) ; Kalipada 
Sarkar v. Hari Mohan Dalal (10) ; Raja Jaya Veera 
Rama Venkateswara Ettappa Nayakar Avargal, Zamin- 
. dar of Ettiyapuram v. Chidambaram Chetty (11) ; 


Lahore Bank xy. Ghulam Jilani (12) ; Syed Ekram 


Hussain v. Musammat Umatul Rasul (13). 


The learned advotate for the respondent oe 


to a number of authorities in which he contended 
that it had been held: that an executing Court is 
entitled to consider .and: determine whether the 


decretal Court had jurisdiction to pass the decree which. 


‘it is sought to execute.’ Most of -the cases, however, 


(1) (1914) LL.R. 38 Bom. 194, - (7) (1911) 14 Cal. L.J..87. 

(2) (1920) 1.L:R. 43 Mad. 675 at p. 687. (8) (1911) 14 Cal. LJ. 648. 
(3) (1930) I.L.R. 9 Pat. 829 at p. 835. (9) (1914) LL.R. 38 Bom, 194. 
(4) (1883) LL.R. 7 Bom. 481. (10) (1916) IeL.R: 44 Cal. 627. 
(5) (1885) I.L.R. 10 Bom. 65, (11) (1920) L.L.R 43 Mad. 675. 
(6) (1898) I.L.R. 22 Bom. 473.. (12) (1924) LL.R.5 Lah, 54, 


(13) (1930) I.L.R. 9 Pat, 829 at p. 835, 
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that the learned advocate for the respondent cited will 
not be found on examination to support the argument 
presented on behalf of the respondent. In Haji Musa 
Haji Ahmed v. Purmanand Nursev (1), Jivappa Tim- 
mappa Bajipur v Jeergi Murgeappa Virbhadrappa and 
another (2), S. Veeraraghava Ayyar v. J. D. Muga 
Sait (3) the issue raised was whether a Court in 
British India had authority to question the jurisdiction 
of a foreign Court to pass a decree that had been 
transferred to the British Court for execution. Differ- 
ent considerations apply to decrees passed by foreign 
Courts and those passed by Courts in British India, 
and any observations to be found in those cases relating 
to the jurisdiction of a Court in British India to question. 
the jurisdiction of another Court in British India-whose 
decree has been transferred to it for execution are | 
obiter dicta. The learned advocate relied also- upon 
the cases cited above in which it has been held that 
where a’ decree has been. passed against a dead person 
the executing Court is entitled to challenge its vali- 
dity on the ground that it was passed without juris- 
diction, and was a nullity. But those cases; in my 
opinion, do not assist the respondent because, as has 
already been pointed out, in such cases the decree 
that was passed was not a “ decree ’’ at all in the eye 
of the law, and, therefore, was inexecutable, and could 
be disregarded by the executing Court. In Kunja 
Mohan Chakravarty and another v. Manindra Chandra 
Roy Choudhuri’ and another (4) Mookerjee and 
Chotzner, JJ., no doubt, held that : “# 

Tt is an élements uy siege Of law that, if a Court has ‘no’ 


jurisdiction over the subject’ matter, .its judgments ard orders are: 
mere nullities. and may not only be set aside at any time: be athe: 





- (£) 1898) EL. 15 Bom. 216. (3) otek 39 Mad, 24 
(2 (1917) LL.R.-40 Bom, $51, (4) (1922) 27 C.W.N, 542 
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Court in which they are rendered, but be declared void by every 
Court in which they are presented.” 
But it is to be observed that in that case the 


Court was not considering the authority of an execu- 
ting Court to*question the jurisdiction of the decretal 
Court whose decree had been sent to it for exe- 
cution ; and Mookerjee, J. did not refer to, or pur- 
port to resile from, the view that in earlier cases he 
had consistently expressed that an executing Court 
was not entitled to question the jurisdiction of the 
decretal Court whose decreé it was sought to execute- 
The only cases to which the learned advocate for the 
respondent referred which are directly in point, and 
in the respondent’s favour are Bhagwantappa Bin 
Rungappa v. Vishwanath and another (1) ; Gora Chand 
Haldar.v. Prafulla Kumar Roy (2); Rai Sahib Mr. Roop 
Narain v. Messrs. Hukam Chand (3) and S. R. Samson 
v. Mrs. Gnanamanickam Ammal (4). In Bhagwan- 
tappa Bin Rungappa v. Vishwanath and another (1) 
Chandavarkar and Aston, JJ. held that under section 225 


of the Code of 1882 “ the Court to which a decree 


is sent for execution has jurisdiction to decide the 
preliminary. question whether the decree sent to it for 
execution was passed with jurisdiction or not,” and 
that it is only “ when-that Court is satisfied that the 
Court passing the decree had jurisdiction that the 
former is converted from a ‘ Court to which a decree is 
sent ’ to a ‘Court of execution’.” I do not pause to 
discuss the soundness of this reasoning because, in my 
opinion, since the alteration of the. terms of section 
225 by reason of the enactment of ‘Order 21, rule 7, 
that case can no. lunger be regarded as an authority 
in support of the respondent’s case. In Gora Chand 
Haldar vy. Prafulla Kumar Roy (2) which was,,a’ 


._ (1) (1904) FEAR, 28 Bor, 378. 13) (19%8) 10 Lah. LJ. 319. 
“ (2) (1926) L.L.R. 53 Cal. 166. (4) (1930) ILL.R. 8 Ran. 544. 
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decision of a Full Bench of the Calcutta High Court, 
it is laid down : 

“ That the correct view, and the view for which there is a 
strong current of authority, is that where the decree presented for 
execution was made by a Court which apparently had not jurisdic- 
tion, whether pecuniary or territorial or in respect of the judgment- 
debtor’s person to mi ake the decree, the executing Court is entitled 
to refuse to execute it on the ground that it was made without 
jurisdiction.” 

In Rai Sahib Roop Narain v. Messrs. Hukamn Chand 
(1) and in S. R. Samson v. Mrs. Gnanamanickam Ammal 
(2) the Lahore and Rangoon High Courts followed and 
adopted the Iaw as laid in Gora Chand’s case, and I 
apprehend that if Goru Chand’s case was rightly 
decided’ it concludes the reference against the 
appellant. But was it rightly decided? With all. 


respect to the learned Judges who were parties to. 


it, in my opinion, it was not. No reasons are given: 
in support of the decision, and the law laid down in 
that case rests solely upon the ipse dixit of the learned 
Judges who decided it. The judgment is one that I. 
do not find it altogether easy to understand. What is- 
meant by the word “apparently” in the passage that 
1! have cited? Does it mean that where the want of 
jurisdiction in the decretal Court is patent the 
executing Court can question it, but where itis latent 
the executing Court possesses no such power, and — 
must execute’ the decree? But if the fact is that the 
decretal Court had no jurisdiction to pass the decree, 
I ask, with all due respect tu the learned Judges 
who decided: ‘Gora Chand’s casé, what difference does 
it make in principleor as a matter of common sense 
whether the executing Court ascertains that fact by 
perusing the decree, or after hearing. evidence or 
holding an enquiry? In my opinion, none. whatever. 
If there was a want: of jurisdiction. in the..decretal 





(1) (1928) 10 Lah. LJ. 319... (2) (1930) LLR, 8 Ran. 544, 
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Court the fact exists and remains whether the absence 
of jurisdiction is apparent or not. Indeed, if it is only 
a patent want of jurisdiction that can be questioned 
the executing Court would not be entitled to question 
the validity of a decree passed against a dead person, 
for the only documents before the executing Court 
would be those set out in Order 21, rule 6, and from 
a perusal of those documents the want of jurisdiction 
; me the decretal Court in such a case would not be 
‘“ apparent’; and it is only after it has been ascertained 
aliunde by evidence or otherwise that the judgment- 
“debtor was not alive when the decree was passed 
that it is possible. to hold that the decree was. made 
without jurisdiction, and, therefore, is inexecutable. 

_ For the reasons that I have ‘stated in the course 
.of my judgment I am of opinion that the law was not 
“correctly laid down in Gora Chand Haldar v. Prafulla 
Kumar Roy (1); Rai Sahib Mr. Roop Narain v. Messrs. 
Hukam Chand (2); and S.R. Samson v. Mrs. Gnana- 
‘manickam Ammal (3) andI feel bound to express my 
dissent from these decisions. I would answer the 





question propounded in the negative. The costs of the ; 
reference to the Full Bench is fixed at 1 5 gold mohurs; | 


Heap, ae have read the judgment of the learned 
Chief Justice, .and I entirely agree with the answer 
which he gives to the question referred. 


Carr, J.—I agree with the answer to the question 
referred which has been, given by | the learned Chief 
Justice. 


It is a general parole of eg ‘that a aeejons of - 
a ‘Court on a question arising in any proceeding is - 


pinidine on the eed to the "decision throughout 





es. (1926) LL.R. 53 Cal, 166." @) (1928) 10 Lah. LJ. 319. 
(3) (1930) LLL.R.-8 Ran. 544. 
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that proceeding. This principle was enunciated by 
their Lordships of the Privy Council in Ram Kirpal 
Shukul vy. Mussumat Rup Kuari (1), and was there 
distinguished by them from the principle of res judicata, 
which deals with the binding effect of such decisions 
on the parties in ‘regard to other proceedings. It 
may be noted that in their judgment their Lordships 
said, referring to an order passed in execution 
proceedings ‘ 

“The matter decided by Mr. Probyn was not decided ina 


former suit, but ina proceeding of which the application in which 


the orders reversed by the High Court were made was merely a 
continuation. It was as binding between the parties and those 


claiming under them as an interlocutory judgment in a suit is. 


binding upon the parties in every proceeding in that suit, or asa. 


final judgment in a suit is binding upon them in carrying the 
judgment into execution. The binding force of such a judgment 
depends not upon section 13 of Act X of 1877, but upon general 
principles of law. If it were not binding there would be no end 
to litigation.” 


When a suit is instituted in any Court a number. 


of questions necessarily arise which must be decided 


‘by that Court, and the first of these is the question 


whether the Court has jurisdiction to entertain the 


suit and to grant the relief claimed. This question 


may be expressly raised by the parties and be heard 
and decided after hearing, or it may, as most 
commonly happens, be decided merely by. implication. 


But in whichever way the question be decided it 
must, if the Court proceeds to try the suit, be deemed - 
that the Court has decided that it has jurisdiction, _ 
And whether the -decision be express or implied its | 


force is the same. 


An example of an sential decision of this bane 


on a question of Limitation is to be found in Mungul 
Pershad. Dichit. v. Grija. Kant Lahiri (2), in. which. it. 





(1) (1883) 11 LA. Zat p.4i, (2) (1881) LE.Re 8 Cal.’S1 at p. 60, 
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appears that a certain application for execution was 
in fact time-barred, but was entertained by the 
executing Court, which issued process on it. The 
Privy’ Council held that the Subordinate Judge 
“whether right or wrong must be considered to have 
determined that it was not batred”’. They said 
further that his order if it had been affirmed on 
appeal by the High Court could have had no greater 
binding effect than the order itself so long as it 
remained unreversed. It was held that this implied 
order was binding on the parties, and brought a 
subsequent application for execution within time. 

This decision is, I think, authority for the proposi- 
tion I have set out above,—that an implied decision 
is as binding as‘an express one. But I think it goes 
farther than that, and’ touches also the question of 
jurisdiction. It is laid down in section 3 of the 
Limitation Act (IX of 1908) that 

“Subject to the provisions contained in sections 4 to 25 
(inclusive) every suit instituted, appeal preferred, and application 
made after the period of limitatiom prescribed therefor by. the first 


schedule shall be dismissed, although limitation has not been set’ 


up as a defence.” . 

That section seems to me to limit the jurisdiction 
of: a Court in a §&pecial. manner, just as much 
‘as do in a general manner the restrictions placed 
on its local or pecuniary jurisdiction. If in 
contravention of this law the Court should grant a 
decree in-a- time-barred suit .it is doing’ something 
which it is prohibited by law from doing, and which, 


therefore, it has no jurisdiction to 'do. And whether 


it does it by oversight, or in consequence of having 
come.to a wrong decision on some question of fact 
or law, makes no_ difference. The lack of jurisdiction 
is absolute. If then an erroneous decisiofi on a 


question of limitation, whether express or implied, is 
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binding on the parties throughout the proceeding, I 
can see no reason why an erroneous decision on 
some other aspect of jurisdiction should not 
equally be binding on them until set aside by 
due process of law. 

The question Of jurisdiction is, as I have said, 
a question which arises, and must be decided, in 
the suit. A proceeding in cxecution i$ a continuation 
of the suit in which the decree was passed. In such 
a proceeding various questions may arise between. 
the parties and must be decided, but such are only 
questions relating to the execution of the decree, 
and do not include questions proper for decision in 
the suit itself; such questions cannot be raised in 
the executing Court. There will, I think, be no 
difference of. opinion on the question whether a 
judgment-debtor can. in execution contend that the 
decision against him by the trying court was wrong 
on the merits of the suit. And if he cannot do that: 
it seems to me quite unreasonable to hold that he 
can contend that for reasons other than those. arising 
on the merits the decree is bad. 

It may seem wrong that a decree passed by a 
court which lad not jurisdiction to pass it should 
be held binding on the parties, but the law gives a 
party aggrieved by such a decree ‘ample means of 
setting it aside. And it seems to me more wrong 


that a party should be allowed at a subsequent . 


stage of the same proceeding to question such a 
decree, and should be allowed. to. treat it as a™ 
nullity, Assuming, as we must on this reference 
assume, that. he has been duly impleaded «in the suit 
he has had the opportunity of raising the question of | ‘ 
jurisdiction, and of having it decided before. the. * 
passing of the decree.. He, may in- fact. have raisedy. 
it, and have had it decided _ against him, perhaps 
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only in the court of first instance, perhaps also in 
first or even in second appeal. He may, on the 
- other hand, not have raised it at all, and it may have 
been decided against him merely by implication. 
But in either case it seems to me that he is debarred 
from raising this question in a later stage of the 
same proceeding. If he may so raise it when the 


decision has been merely implied, then I see’ no 


reason why he should not raise it when the decision 
has been express, and if it is the law that he may 
do so then there would, as the Privy Council said in 
Ram Kirpal Shukul’s case (1', be no end to litigation. 


Cases in which a decree has been passed against. 
a person not duly impleaded involve somewhat 
different considerations. Where a decree has been. 


passed against a person after his death we might 
safely say that..it is'a nullity, but I should myself 
perfer to avoid the use of the dangerous word nullity, 


and to say simply that the decree is inexecutable 


because it has been passed against nobody, and is, 


therefore, executable against nobody. If it is sought: 


to execute the decree against the estate of the deceased 


person in the hands of his legal representatives it is 
-open to those representatives to contest execution on — 
the ground that they are’ ‘strangers to the suit, and 


are, therefore, not bound by the decree; and: they 
can rightly claim that the estate passed to them at 
the moment of the deceased’s death before the. decree 
was passed, and that, therefore, there is no estate 
liable to be seized in execution. : 

This is, in effect, the view expressed by the 
learned Chief Justice. I agree also with what he 
has: said on the subject of persons under a disability 
who have not been Baty represented in the suit. 





(1) (1883) 11 LA, 37. 
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The case law on the subject has been very fully 
discussed by the learned Chief Justice, and it is 
unnecessary for me. to say more about it. 


Mya Bu, J.—FEor the reasons given in the judg- 
ment of my Lord, the Chief Justice, I agree that 
the question propounded be answered in the negative. 


SEN, J—I agree with the answer given by the 
learned Chief Justice. 


‘FULL BENCH (CRIMINAL). 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Carr and Mr, Justice 
: Mya Bu. : 


KING-EMPEROR 
: Os pA 
NGA LA’ GYI AND ANOTHER,™ . 


Criminal Procedure Code (Act V of 1898) s. 342 —Examination -of acczised— 
Applicability to trial of summons cases under Ch, XX, ss. 242 to 245. 

Held (CARR, J., dissenting) that s. 342 of the Criminal Proceduré Code does 
not apply to the trial of summons cases under Chapter XX. 

Ponnusamy v. Ramasamy, 1.L.R. 46 Mad. 758; Kale Khan v. The Crown, 
9 Lah. L.J. 109—Jollowed. 

Bechu Lal v. Emperor, LL.R. 54 Cal. 286 ; reer v. Fernandez, 1.L.R., 45. 
Bom. 672 ; Emperor v. Kyan Baw, 2 L.BR. 239; PRE SENET King-Bmperor, 
5 Pat. L.J.430—dissented from. 

Per PaGE, C.J.—Sections 242 to 245 of the Code are pale to provide a 
simple, self-contained, and special form of procedure for the trial of petty cases. 
Ifthe prosecution has not-made out a.primd facie case against the accused the 
magistrate ought to acquit him forthwith ; but if there is a primd facie case, 
and the accused states his case before calling evidence, the magistrate should 
question him in order to ascertain what his defence is, and also may examine - 
him under s. 245 to see that the accused understands the nature-of the case . 
made against him by the prosecution. . .§.342is inconsistent with the express . 
provisions of s. . 245, and is not in consonance with the scheme of Chapter XX- 
In the eatlier Codes there were’ also no provisions for the examination of the ne 
accused in. summons cases. ; / z ‘ 





* Criminal’ Reference’ ‘No. 66 of 1931 arising out ‘of Criminal 1 Revision « 
Nos. 181B and 182B of 1931 of this Court. zap 
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ss : 
Per Carr, J,—S. 342 (f{! on its own terms applies to all trials, and there is no 
provision in the Code which clearly excludes its operation in the trial of sum- 
mons cases. But the omission to examine the accused does not necessarily 
vitiate the trial, and the defect is curable under s. 537 if the accused has not 
been prejudiced thereby. 


Per Mya Bu, J.-The words “ if he thinks At’ ins. 245 (1) are intended to 
control the mandatory nature of the provisions of s.*342 (1) in reference to the 
trial of summons cases, and, therefore, the examination of the accused can be 
dispensed with. 


Gaunt (Assistant Government Advocate) for the 
Crown. 


Shanmugam for the complainant. 
Tun Aung for the accused. 


Baguley, J., made the following order. of reference 
for the decision of a Full Bench :— 


These applications for revision both depend on the same 
point. The -applicants have been found guilty under section 
447 of the Indian Penal Code and ordered to pay a fine of 
Rs. 25 each in each case. The cases: were tried summarily. 
Being summons cases the procedure for summons cases had 
to be followed. In each case. the procedure was the 


same. The Magistrate explairied to them the particulars of the. 


offence and took a short statement from them. They did not 
merely plead not guilty, but gave a very short summary of 
their defence. After this, witnesses for the prosecution were 
examined and the case . was put over for argument. “At the 


next hearing of the case the accuseds’ advocates were heard’ 


and then orders were passed. It will appear that the accused 
were never examined after their initial statement had been taken. 
Their advocate was heard at the close of the prosecution 
evidence, but that.is all. The question ‘which arises is 


“Does section 342 of the Criminal | [Procedure Code: apply 


to summons cases? ” 


Section 342 of the Criminal Procedure Code is a manda-. 


tory section: 


. oe 


as. the Court considers” necessary, and shall . 
“question him. generally on the case after the wittlaeses 


The Court may, vat any stage of. any inguity 
Or trial, Ne » put such questions to him (accused) . 
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for the prosecution have been examined and before 
he is called on for his defence.” 

There is ample authority that a failure to comply with section ‘ 
342 of the Criminal Procedure Code when it is applictble will 
vitiate a trial. With regard to whether section®342 applies to 
summons cases or not, there is marked difference of opinion among 
the High Courts. In 1920 a Bench of the Bombay High Court 
in Emperor v. D..S. Fernandez (1) held that section 342 applies 
to a summons case. In 1921 a Bench of the Patna High. 
Court in Gulam Rasul.v. King-Emperor (2) followed the Bombay ~ 
ruling, and in 1922 a Bench of the Calcutta High Court in 
Gulzari Lal y. King-Emperor (3) came to the same conclusion. 
In 1923, however, a Bench of five Judges of the Madras © 
High Court in the case of Ponnusamy Odayar v. Ramasamy ~ 
Thathan (4) after considering all previous rulings held that 
the mandatory: provision of section 342 of the Criminal 
Procedure Code does not apply to trials in summons cases, and. 
it would appear that the High Court of Labore puts the same’ 
interpretation on the section as the Madras High Court, : for, 
though I am not able to find any officially reported ruling of | 
this Coutt, there is a ruling, Kale Khan v. The Crown (5), in 
which it is stated, though no reason is given, that section 342 
of the Criminal Procedure Code doés not apply to summons © 
cases. The date of this ruling is 1926. This High Court’ 
does not seem to .have published any ruling on the point, : 
but before this Court came into existence, the opinion here 
seems to have been that section 342 does apply to summons 
cases, vide King-Emperor v. Kyan Baw (6) and King-Emperor Vv. 
Nga Po Mya (7). This latter case being a case ‘of tréspass on 
land was clearly a'summons case. In view of the importance of 
the matter and the divergency. of opinion between different 


-High Courts, I would refer for a ‘decision of an ordinary. 


or a Full Bench, as the Hon'ble the Coie Justice may direct, 
the following question ' 
“Does clause 342. of" the . Criminal’ Brocédiure Cole 


apply to the trial, of summons ‘Cases: i 


: ; OS 
(1) (4920) LL R. 45 Bom, 672, (4) (1923) LL.R, 46 Mad, 758, + 
(2) (1921) 6 Pat. LJ.174. ©» (5) 1926) 9 Lah, LJ. 09. 
(3) (1922) LER, 49 Cal. 1075,’ (6) (1904) 2-L.B.R. 239. 


(7) isi7y 3 U.B.R: 18. 
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PaGE, C.J.—The question propounded is :  “ Does 
section 342 of the Code of Criminal Procedure 
apply to the trial of summons cases?” 

This is a matter upon which the Courts ought not ig 
have to expend time and consideration. Apparently 
the simple question is whether at the trial of a 
summons case the Magistrate “must” or “may” 
examine the accused under section 342. Yet the 
material sections of the Code of Criminal Procedure 
are so ill-drafted that the answer is obscure and 
doubtful. It appears to me,-having regard to the 
procedure laid down for the trial of summons 
cases, that it is quite unnecessary to make such an 
examination compulsory, as it is provided that at 
least on two occasions during the hearing of a 
summons ‘case the .accused is at liberty. to . state 


~ what his defence is. But such a simple point of. 
procedure ought not to be left in doubt, and I trust. 


that, so soon as may be, the matter wall be made 
clear by legislation. 

Iam of opinion that ‘section’ 342 of. the Code: 
does not apply to the trial of summons cases under 
Chapter XX. [ Ponnusamy Odayar v. Ramasamy 
Thathan (1); Kale Khan v. The Crown (2).] 

Section 342 (1) is in the following terms : 

“For the purpose of enabling the accused to. explains 
any circumstances appearing in the evidence. against. 
him, the Court may, at any stage .of. any inquiry: 
or trial, without previously warning the accused, put. 


such questions to him as the Court considers necessary, ' 


cand shall, for the purpose aforesaid, question. him. 
generally on the case after .the : witnesses for the 


prosecution have been examined and beige he is called. 


on for his defence.” 


Section 342 is a~ general provision, and prin 


facie applies ‘to a summons Case. 
_ (A) (1923). bit 46 Mado758, (2) (1927) 9 Lab. Ly. 109. 
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In my opinion, however, section 342 is inconsis- 
tent with the express provisions of section 245, 
and is not in consonance with the scheme of 
the Code relating to the trial of summons cases. 

As I apprehend the matter the legisldture in 
enacting Chapter XX of the Code intended to 
simplify the trial of petty cases, and to exclude 
therefrom the rigor of the cumbrous, and in 
some respects stultifying, provisions of the Code 
of Criminal Procedure that are applicable to warrant 


and sessions cases. _ 
In my opinion, sections 242 to 245 are Pee 


to provide a self-contained and special form of 


procedure in such cases. ; 
These soe run as follows : 


’ Section 242. ‘‘ When the accused appears or is Hest Geisee 
fie Magistrate, the particulars of the offence of which he i is accused 
shall be stated to him, and he shall be asked if he has any cause to | 
show why he should not be convicted ; but it shall not be peace 
to frame a formal charge.” , 

Section 243. “If the accused admits that he has committed the 
offence of which he is accused, his admission shall be recorded as 
nearly as possible in the words used by him ; and, if he shows no 
sufficient, cause why .he should not be convicted, the F Magistrate 
may convict him accordingly.” 

Section 244, (1) “If the Magistrate does ‘not: convict the 
accused under the preceding ‘section or if the accused does not 
make such admission, the Magistrate shall proceed-to hear the 
complainant (if any); and take all such evidence as may be pro- 
duced in support of the prosecution, and also to hear the accused 
and take all such evidence as he produces in his defence: . vy 

Section 245. “ (1) If the Magistrate.upon taking thé evidence - 
referred to in section: 244 and such further evidence (if any) as he 
may, of his own motion, cise to be produced, and (if he thinks. - 
fit) examining “the accused, -finds the accused not guilty, he shall © 
record an order of acquittal. : 

(2) Where the Magistrate does not proceed’. ‘in accordance “ 
with the provisions of section 349 or section 562, he shall, if-he © 
finds the: accused guilty; “pass: sentetice upon him according to- law.” 
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When the accused appears before the Magistrate 
no formal charge need be framed, and a formal plea 
of guilty or not guilty is not taken, The accused is 
told the particulars of the offence of which he is 
accused, and is invited to show cause why he should 
not be convicted. If he admits the offence or fails 
to show sufficient cause the Magistrate disposes of 
the case as provided in section 243.. Otherwise the 


Magistrate must proceed to hear and determine the . 


-case under sections 244 and 245. 
I agree with Schwabe, ‘CJ. in Ponnusamy Odayar 
v. Ramasamy Thathan (1) that - 


ander -sectjon 244 the Magistrate must hear the éonipieint 
and take all such evidence as may be produced in support of the 
prosecution, and also hear the accused and take all such evidence 
:as he produces in his defence. Under section 245, after taking 
this evidence and such further evidence (if any) as he may cause 
sto be produced, and (if he thinks fit) Soman the accused, he 
smust give his’ decision.” 


Having regard’ to what I take: to be the scheme: 


of Chapter XX, I am clearly of opinion that the two 
paragraphs. of section 245 should be read together. 
In the Code of 1882 (X of 1882) these two paragraphs 
‘were not separately numbered ‘as sub-sections (1) and 
42), and the division of section 245 in two. sub-sections 
‘in the Code of .1898 appears to ‘me to be.a matter of 
form and not of substance: and to have been effected 
merely | for purposes of draughtsmanship. . 


Now, if. the, Magistrate does not proceed. under 


section 243, -he is bound “to hear ‘the complainant 
{if any), ‘and take all such evidence’ as may be pro- 


duced in support of the. prosecution.” ‘Suppose he is’ 


not. satisfied that the prosecution. ‘is made out.a 
prima facie. case; in my opinion it. is -his duty to 
acquit the accused. forthwith. On the. = hand, if 
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there is-a primd facie case against the accused he: 
must proceed “ fo hear the accused and take all such 
evidence ds he produces in his defence.” 

These sections are not artistically drawn, but I 
agree with the Calcutta High Court (Bechu Lal 
Kayastha v. Emperor (1)] that the view expressed by 
the Allahabad High | Court in Kesri v. Muhammed’ 
Bahat (2) “that a man cannot be acquitted until he 
has been heard and after he had produced all his 
evidence” is too extravagant for acceptance, and that 
when the prosecution fails to establish even a prima 
facie case against the accused the Magistrate . may, 
and ought to, acquit him at once. But whena prima 
facie case is moe out against the accused, what. is. 
meant by the provision that the Magistrate shall also: 
“hear the accused and take all such evidence | as he 
produces in his defence”? In my opinion; in such: 
circumstances the Magistrate must hear any statement: 


‘that. the accused elects to make in his defence before 


he calls his witnesses. Is the Magistrate bound to: 
remain silent while the accused is being heard, and’ 


‘to refrain from asking the accused questions to enable- 


him to understand what defence the accused intends. 
to set up? In my opinion, certainly not. “When the: 
accused is being “heard” in his defence he is acting: 
as an advocate in his own cause, and it is the duty 
of the Magistrate to ask the accused, as. he would be: 
entitled to ask any other advocate, such questions as: 
he: thinks fit for the purpose of -eliciting: what the: 
defence. really is. If\the Magistrate is doubtful 


whether the accused understands the. nafure of the: 
.case made. against him by. the prosecution it seems to’ 


be clear that under. section 245 he is also entitled to: 


examine him (if he thinks fit) so that the accusedi 





(1) (1926) ELAR, 54 Col. 286 at p. 294, (2) (1896) LL.R. 18.AlL. 221 223. 
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shall be under no misapprehension as to thé case 
that is alleged against him. But after he has heard 
the complainant and the accused and their witnesses 
under section 244 and such further evidence as he 
‘may himself cause to be productd, he is bound 
under section 245 to come to a final decision on the 
‘case. That is the simple and effective procedure for 
-disposing of petty cases provided under Chapter XX. 
As Schwabe, C.]J., pointed out in Pomnusamy Odayar 
v. Ramasamy Thathan (1) 

“Gtis difficult to see where in these sections a formal examination 


cumder section 342 is to come in. It would have to be read in 
somewhere in section 244, and it would be remarkable that, if section 


-342 was intended to be applied to summons cases, the Legislature. 


-should not have said at what stage 1 in the application of sections 
- .242, 244 and 245 ‘this further formal examination is to take place.” 


Under section 342 (1) the compulsory examination 


of the accused must take place “after the witnesses 


for the prosecution have been examined, and before 


he is called: won for his defence” Now, when is the 
accused “called on for his defence” in the trial of a 
‘summons case? It seems to’ me, on two occasions: 
(1) when ‘he is “asked if he has any cause to. show 
why he should not be- convicted” under section 242; 


(2) when the Magistrate’ proceeds “to hear, | the. 


‘accused @ 3-340 his defence ” under section244, 
Section 342 clearly cannot. be fitted intuv section 


242, because at that stage no witnesses tor the pro- 


secution | ‘have: been examined, and if itis conceded, 
as it must be, that the Magistrate under section 245 
is entitled to acquit the accused after he has heard 


the accused and. taken the evidence in his defence, in. 

my opinion, the. interpolation of section 342 into section’ 
244 would not only be against the express provisions of : 
section 245, but would result j ina reductio ad absurdum, 
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Such an interpolation would run counter to section 
245, because if an examination under section 342 
before the accused is heard in his defence’ under 
section 244 is compulsory in every case, such an 
examination is incompatible with the discretionary 
power with which the Magistrate is invested under 
section 245 (1) to examine the accused “if he 
thinks fit” before he finds him not guilty, and Hecate 
an order of acquittal. 

Again the interposition of section 342 in section 24, 
in my opinion, would result in a reductio ad absurdum.. 

Thus, if after the -complainant has’ been, heard 
and the evidence in support of the prosecution has: 
been taken there is a primd facie case made out 
against the: accused, the Magistrate. must hear the 
accused: and take the evidence of these witnesses in 
his defence ; and if the Magistrate is compelled to. 
examiné the accused before he hears the accused im 
his defence, ergo, it is only when no prima. facie 
case has been made out that the Magistrate has a. 


discretion under section 245 to examine the : ‘accused 


“Gf he thinks fit.” But in such circumstances an. 
examination is unnecessary, for whether ‘the accused’ 
is examined’or not, the Magistrate is bound to find 
him not guilty and acquit him. Surely, such a. 


-reductio ad ubsurdum was never intended, and I ani: 


not prepared.’to place a construction. so unreasonable 
and incongruous upon these sections of the. Code.. 
Yet such is the interpretation that is given ‘to sectiom 
245 by. the Bombay High Court in Emperor. Ve. 
Fernandez (1), and by the Calcutta High Court’ in 
Bechu Lal Kayastha v. Emperor (2), i in which ° case: 
Rankin, J., observed that : 


- “On: the common sense of the matter, and -éven ‘on‘the. strict... 
Construction: of the section, it seems reasonably clear that the- 





. AD 1920) 1: aR “45 Bom. ‘at p. 681. (2) (1926) I.L-R. 54 Cali*286 at p. 294.- 
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words “if he thinks fit’? have reference in this section to 
cases in which the . Magistrate is prepared to acquit. without 
examining the accused.” . . . . ‘Sections 209 and 253 may, 


‘S15 


1931 


~KING- 
eee 


I think, be looked at to explain what is meant by the words“ if yo, 7; A GYI 


he thinks fit” in section 245. They all refer to cases where it is 
unnecessary to give an opportunity to an accused to ‘ “explain 
any circumstances appearing in. the evidence against him,’ 
because the case against him is going to be stopped then and 
there.” 

See also’ Raghu v. ‘King-Emperor (1); King- 
Emperor v. Kyan Baw (2). - | 

It is further to be borne in mind that in the Code 
(XXV of 1861) no power was given to a Magistrate 
to examine the accused in a summons case, and a 
discretionary power in that behalf was first granted 
to a Magistrate under ‘section 262 (A) of Act VIII 
of 1869.. In. the Code toe of eee section i 
provided that 
“in'all inquiries and trials, a Criminal.Court may, from time to 
time and at any stage of the proceedings, put any questions to the 
accused person which such Court may think proper.” 

And in section 346 the method of recording the 
examination of the accused was prescribed. But in 


Chapter XVI, which’ relates to the trial of summons - 


cases, no reference is “made. to any-such: examination 
and in section 227, which sets out what is to be 
included in the rece ‘of a summary trial, no . men: 
tion is made of the examiriation of the accuséd.* ‘In 
the. Code (X of 1882). -the relevant sections are 
substantially in the same form as in the present Code 
of 1898, although, as I have stated, section 245 is 
not divided into two sub-séctions. I find myself 
unable to accept the view taken on ‘this subject by 
the Calcutta, Bombay, and Patna. High Courts and; 
in ane spurte, the law was eee stated. by the 
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Full Bench of the Madras High Court in Ponnusamy 
Odayar v. Ramasamy Thathan (1).« 

Having regard to the history and form ‘of the 
material sections in the Code, and for the reasons 
that I have stated, I would answer the question 
propounded in the negative. 


~ CarRR, J.—The question referred is : 
“ Does section 342 of the Code of Criminal Procedure apply to 


‘the trial of summons. cases ?” 


Section 342 (1), which is the portion of the section 


relevant to this question, reads as follows : 


“ For the purpose of enabling ‘the accused to explain any’ 
circumstances appearing in the evidence against him, the Court 
may at any stage of any inquiry or trial without . previously 
warning the accused, put such questions to him as the Court 
considers necessary, and shall, for the purpose aforesaid, 
question him generally on the case after the witmessess for. the 
prosecution have been examined and pele he is: called upon 
for his defence.” ~ 

-On its own terms thee can ae no doubt that the 
section applies to all trials, including trials of summons 
cases, and it can be held not to apply to such trials only 
if there is to be found elsewhere in the Code some 
special provision excluding its applicability to them. . 

' Turning aside for a moment from the main ques-. 
tion it may. be “mentioned that section 364,. in its. . 
sub-seéctions (1) to (3), provides elaborate rules for 
the recording | of any examination... of ‘am’ accused 
person, which is to be taken down verbatim—question 
and answer. .Sub-section (4), however, provides. that 
these rules shall not be applicable. to summary trials. 
There is no similar provision in regard to any. other 
class of ‘trial or inquiry. 

_ Chapter XX of the Code lays down tlie’ procedure 
to- be- observed. in..the. trial of summions . cases. The 
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accused person is first to be informed of the parti- 
culars, of the offence ef which he is accused, and to 
be asked if ke has any cause to show why he should 
not be convicted. If he admits that he has committed 
the offence of which he is accused ‘‘his admission 
shall be recorded as nearly as possible in the words 
used by him” and he may be convicted there and 
then. The magistrate may, however, decide to hear 
the evidence, and if he adopts this course, or if the 
accused doés not admit his guilt, section 244 
oS that 

“The Magistrate shall proceed to hear the complainant (if 
any), and take all such evidence as may be produced in support 
‘of the prosecution, and also to hear the accused and take all 
‘such evidence as he produces in his defence.” 

Section 245 then provides 


(1) “If the Magistrate upon taking the evidence referred to 
in section 244 and such further evidence (if any) as he may of 
this own motion cause to be produced, and (if he thinks fit) 


examining the accused, finds the accused not guilty he seit 


‘record an order of acquittal.” 


_ Taking this sub-section alone it may be remarked 
that when read with-section 244 it literally obliges. 


the magistrate to hear. the accused and to take the 
defence evidence, even when after the completion of 
the prosecution case he is of opinion that no case has 
‘been made out against the accused. And since he 
must, under the terms of section’ 342, examine the 
accused. before. calling upon him’ to ‘enter on his 
defence, which means, ‘as I interpret it, before he is 
heard and called upon to call his defence witnesses, 
the words ‘‘and (if he thinks’ fit) examining the 
‘accused * are inconsistent with section 342. 

The insertion: of the words. “if he thinks fit” thus 
Supply what is, in my opinion, the ‘strongest argument 
in favour of the contention that section 342 is not to be 
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applied to summons trials. But sub-section (2) of 
section 245 reads 

““(2) Where the Magistrate does not proceed in accordance 
with the provisions of , section 349 or section 562, he shall, if 
finds the accused guilty, pass sentence upon him according to law.’ 

It may be noted in passing that the two sections 
mentioned permit the magistrate to refer the case of 
a convicted person to a superior magistrate for 
higher or different punishment, or instead of imposing 
a sentence, to release him on probation. 

The argument in favour of the non- applicability 
of section 342 is that the general words in sub-section 
(1) refer also to sub-section (2, and that, therefore, 
the magistrate is given the option to examine or not to 
examine the: accused in cases in which he convicts 
as well as in cases in which he. acquits. This view is, 
I am constrained to admit, one which may ‘reasonably 
be held, though it is not the view that I myself take. 
The argument contra is that had this been the inten- 
tion of the legislature it would have expressed it 
much more clearly. This could have been done by 
expressing both the sub-sections in a single sentence, 
or perferably by.a reconstruction of the whole section. 
This is the argument which commends itself to me. 
My view is that the compilers of the Code did not 
intend to exclude the operation of section 342, but 
intended merely to provide that the examination of 
the accused might be dispensed with in cases in which 
the prosecution has failed to establish anything against 
the accused, and in which, therefore, there _are no 
circumstances for him to-explain.. 

And on. general principles my view is that where 
there is a clear and explicit provision of law, such as 
we have in section 342 itself, that: provision must be 
obeyed in all circumstances | unless there, is. an equally 
clear provision excluding its operation in’ specified 
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held that section 342 does not apply to summons 
trials because in Chapter XX the Magistrate is 
nowhere in terms directed to call upon the accused 
to enter upon his defence. This, with all deference, 
seems to me a mere verbal quibble. Whether 
those words are or are not used, the accused, 
when called upon to state his case and to produce 
evidence in his defence, is in fact called upon to 
enter upon his defence. The view had been clearly 
expressed by Mullick, J., in Raghu Bhumij v. King- 
Emperor (2) and although the learned Chief Justice 
of Madras did in his judgment refer to that learned 
Judge’s view he imerely said that Mullick, J., failed 
to see any difference between warrant and summons 


cases, which does not seem to me fairly to represent 


what Mullick, J., had said. : 

Another argument is that in asummons. trial the 
_accused is in fact called ‘upon to enter upon his defence 
at the outset of the trial, when the particulars of the 
offence are stated, and he is called upon to plead. I 


find nothing in this argument also. In a Sessions trial . 


the accused is called upon to plead at the commence- 


“ment of the proceedings (section 271), but it is not 


‘until the prosecution case has been ‘completed that he 
is called upon to enter upon his defence [section 289 


(4)]... And in a warrant case it is frequently-not until a: 


~ considerable time after a charge has: been framed, and 
the accused has been called upon to plead to it, that he 
is called upon to enter upon, his défence (sections 
255 and 256). i 
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Apart from this Madras case the overwhelming 
weight of authority is in favour of the view, which I 
have already expressed, that section 342 does apply to 
summons cases. __ 

I would therefore answer the question referred in 
the affirmative. 

_ I desire, however, to go a little beyond the question 
referred. In his order of reference my learned brother 
Baguley has said, “There is ample authority that a 
failure to comply with, section 342 when it is applicable 
will vitiate.a trial.” Had he said that there is a large 


“amount of authority to that effect (as well as some 
authority to. the contrary) I should have been 


prepared to agree, but I do not agree that itis “ample.” 
For myself I should require mucli stronger authority— 


indeed, an authority actually binding on this Court,— 


to induce me to subscribe to that view, which forms 
part of a branch of technicality that has been allowed 
to grow to a preposterous tomH)- and stands sorely 
in need of pruning. 

 Sirice the decision by the ee eeuncil of 
Subramania Tyer's case (1), but more -especially in 
secent years, ‘there has beef a tendency to apply the 
principles of that decision to all infractions of 
mandatory provisions of law and, in effect, to treat 
section 537 of the Code as if it were. non-existent, 
‘This tendency is one. which this Court and its prede- 
cessors have always | resisted, and it has received a 
salutary check from the’ Privy. Council in Abdul 


Rahman's case '2),. 


The proper principle ’ appears: to be that, a trial 
should be set aside. for. illegality or irregularity (1) if a. 
really important: provision. of law has been: violated, or. 
{2) if the accused person. has been or miay have beet 
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Now, if the examination of the accused were the 
only opportunity given to him to state his case to the 
Court one might very well hold that its omission 
would bring the case under condition (1). But it is 
not the only opportunity given to him; the Code 
provides that he is also to be “heard”, and in prac- 
tice he is invariably given more opportunities of being 
heard than the Code actually prescribes. The omission 
of his examination, therefore, does not deprive him 
of the opportunity of stating his case. I would say. 
also that as the result of a very long experience of 
criminal judicial work I am very clearly of opinion 
that it is only in a very small minority of cases that 
the accused benefits in any se ca HEINE. 
examined. 

It is of some interest to trace the ae enc sf 
the provisions relating to the examination of the 
accused through the successive: Codes e Criminal. 
Procedure. 

In Act XXV of 1861 those provisions were merely- 
permissive. Section 202 permitted the examination. 
in Commitment Inquiries ; section 249 applied this. 
provision to Warrant Cases, and section 373 permitted. 
it in sessions trials. -There was no mention whatever 
of any examination of the accused — in Summons- 
Cases. 

In Act X of 1872 the same perinissive provisions- 
remained in section 193 for Commitment Inquiries: 
and in section 214 for Warrant Cases. Section 250: 
provided for sessions tetas and for the first time. 
directed’ that the Court “ shall ‘question him (the 


accused) generally on the case- after the witnesses for: 
the prosecution have been examined and before he is. 


called on for his defence ” = 
It may be: remarked fee that: this. provision. is- 
obviously. well suited to the procedure’ in sessions. 
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trials. Whether it is equally weil suited to the 
procedure in other forms of trial and in inquiries is a 
question which seems to have received insufficient 
consideration from the compilers of the later 
Codes. 

There was, again, no special provision for the 
examination of the 4ccused in the Chapter relating to 
summons cases, but section 342 appeared as a general 
provision for such examination in all cases. It 
approximated to the present form of the section but 
still remained merely permissive. 

In Act X of 1882 section 342 assumed its present 
form, and the separate provisions relating to the 
examination of the accused disappeared from the 
other chapters. 

From this brief summary - it will be seen that the 
mandatory provision: for the examination of the 
accused is of relatively. recent development. That, no 
doubt, does not reduce its force, but it does indicate 
that it is not a matter of really vital principle. 

Whether condition (2) is fulfilled, and the accused 
person has been or may have been prejudiced by the 
omission of his examination, is a question that can, 
be decided only on the facts of each case. 


Mya Bu, J-—I have had the advantage of reading 
the judgments of my Lords the Chief Justice and 
Carr, J. What strikes me very forcibly is that having 
regard to’ the frame of. sections 242 to 245 cf the: 
Code of Criminal Procedure compliance, if any, with. 
the mandate of section. 342'(1) must'be at a stage of, 
the proceeding’ between the: taking’ of the prosecution 
evidence and the taking of the evidence for the defen 
and if such conipliance is imperative the insertio’ 
the words “if he thinks: fit’ in section. 245 (1) 
my. mind. out. of -place. -It: appears to ‘me.:f€ 










VoL. IX] |. RANGOON SERIES. a 523 


unreasonable to suppose that these words are meant to 193! 


refer only to the examination of the accused after the KiNe- 
taking of the evidence both for the prosecution and eo 
for the defence, and that called by the Court on its Nes b4 Gy. 
own motion ; for if that be so, such examination will Mya Bu, J. 
‘be at a stage when it is least likely to confer on the 
accused the benefit contemplated by section 342 (1). 
I am, therefore, of opinion that the words “if he_ 
thinks fit’’ in section 245 (1) were intended to control 
the mandatory nature of the provisions of section 
342 (1) in reference to the trial of summons cases, 
and that the legislature intended -thereby to indicate 
that an examination of the accused under section 
342 (1) may be dispensed with in the trial. of such 
cases. 

_I am, therefore, in general agreement with the 
reasoning in the judgment of the learned Chief Justice 
sand concur in the answer proposed by him. 
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SPECIAL BENCH (CIVIL). 


Before Sir Arthur Page, Kh, Chief Justice, Mr. Justice Carr, Mr. Justice Das,. 
Mr, Justice Manug Ba, Mr. Justice Mya Bu, Mr, Justice Sen and Mr, Justice 
inukley. 


N.A.V.R. CHETTYAR FIRM 
v. 


MAUNG THAN DAING.* 


Buddhist Law—Husband and wife—Joint property—Liability for ante-nuptial 
debls—Marriage nol a business partuership—Presumptions of agency and 
consent—A tachment of interest of one spouse—Spouse not impleaded in suit— 
Nature of hotding—Tenancy in common—Vested interest of cach party— 
Alicuation of one party's ow: interest in, point property—Alicnation of other 
party's share, consent, whether necessary. 

The interest of the judgment-debtor in the joint property of a Panes 

Buddhist husband and wife can be attached in execution of a decree obtained. 

against one of the spouses in respect of an ante-nuptial debt contracted by such 


spouse alone ; likewise in such circumstances the Spice hai property (if any) of" 


the judgment-debtor can be attached. 

Ma Paing v. Maung Shwe Hpaw, LL-R.-5 fan 296 ; Ma Paing v. M. aun 
Shwe Hpaw, L.L.R. 5 Ran. 478—orerruled. 

A Burmese Buddhist marriage is not analogous to, still less identical with,. 
an ordinary business partnership. There are no presumiptions, de factu or 
de jure, that a Burmese Buddhist couple, living together, are agents for each 
other, or that the wife is deemed to consent to the acts’ of her husband. It isa 
question of fact to be determined according to the circumstances of each case. 

Maung Twe v, Raman Chetty, 1 L. oH: R.12; U Po Lonv. Sooliman, 3 BLT. 
30—referred to. 

Ma Lou Mav. Maung Shwe Bu, 4 B.L.T. 115°; R.MOM.S, Chetty v. Ma Hriw 
Ye, PJ. 568—disapproved. : 

Where itis sought to execute a decree against the joint property of the: 
husband and wife, it is not permissible to execute the decree by attachment of 


“the interest in the juint property of a party to the marriage. unless such party: 


had duly been impleaded in the suit, and was bound by the decree: 


~ Ma Mev. Maung Gyi, 2 U.B.R. (1892-96) 45; Ma Nyunv. Teiséire, 10 L. B. R,. 
36; Ma Sein v. MN.M.A. Chetty, 7 L.B, R. 135; Maung Tha Dun vy. Ma Min, 


‘2U.B.R. (1892-96) 41; Saw Hla Aung ¥. Ma Ma Nyo, 1.L.R. 1: Ran. a aaa 


sidered. i 
_ The husband and wife in a Burmese Buddhist marriage do not held the. 
property as joint tenants, but as tenants in common. Each of them has a vested : 
interest in such joint property, and stich an interést is liable to attachment uae 
aale i in execution of a.decree against the: party entitled. to it. . 


Wil Reference No. 24 of 1930, arising out of Civil Second Appeat No. 31 
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Burmese social and legal system the wife is, to 
all intents and purposes, a partner,” is not intended 


_ to mean that marriage results in a_ business . 


‘partnership. 

See Richardson's Laws of Menoo, sections 2, 19, 
28, 29, 30, 31, 32, 44, 46, 48, 51, 52, 66 and 71 of 
Book III; sections 14, 15, 16 and 21 of Book V; 
section 143 of Book VI; section 11 of Book VII; 
section 3 of Book VIII; section 81 of Book X, and 
section 3 of Book XII. U Gaung’s Attasankhepa, 
- sections 395 and 406. 

' Sections 8, 12, 43, 14, 15, 16 and 17 at pages 
"203, 210, 714, of Major Sparks: Code. oi 
_ The Dhammathats nowhere state, either expressly 


or .by implication, that the interest of a couple is- 


indivisible or impartible or that it is a mere spes 
“successionis as suggested in Ma Paing’s case. 
Case-law lays down : 
(i) The husband and wife have each a vested 
interest in the joint property. 


{ii} Each of them can alienate his or. her own 


. Share, . 

(iti) Each party’s. interest is fishle to be atinched 
and sold.in execution of a decree against 
’ that party. ee 

(iv). Fhe interest of a- - spouse . in the joint 
property is not liable to attachment and 
sale in execution, unless that party has 
been impleaded in the suit and is botind 
by the decree. ‘ 

({v) The interest of a Burmese Buddhist cape 
in the joint property is in the nature of 
a tenaricy-in-common .and one spouse 
succeeds the other, not by survivorship, 
as in the case of joint-tenancy, but: by 
way of inheritance, 
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See Maung Hmon Taw v. Ma Pwa (1); 
Ma Thu v. Ma Bu (2); Maung Tha Dun Aung v. 
Ma Min Aung (3); Ma Me v. Maung Gyi (4) ; U Guna 
v. U Kyaw Gaung (5); Po Sein ¥. Ma Pwa (6); 
Maung Twe v. Raman Chetty (7); Ma Thaing v. 
Tha Gywe (8); Maung Weik v. Shwe Lu (9)! 
Ma San Shwe v. Valliappa Chetty (10); Maung Po 
Tha v. Mg. Tha Gyi (11); Ma Shwe U v. Ma Kyu 
(12) ; San Ya v. San Ya (13); Tin Baw v. Nga Kan 
(14); Ma Sein vy. Muthukaruppan Chetty (15) ; 
Pan Hlaing v. Tun Myaing (16); Ma Nyun v. 
Teixeira (17); Saw Hla Oung v. Ma Ma Nyun (18) ; 
C.T.P.V. Firm v. Tun Hlaing (19); Maung Po Nyun 
v. Ma Saw Tin (20). os 

In none of the. cases cited above, except in 
Maung Weik’s case, in which the learned Judge 
misread and misunderstood Ma Thw’s case, has it ever 
been held that one of the couple cannot alienate 
his or, her share. Maung Weik's case- was over- 
ruled by the Full Bench case. of Ma Shwe U v. 
Ma Kyu. Ma Thu’s case has been misunderstood 
in Ma Paing’s case. All that was. decided in that 
case was that a husband cannot alienate the whole of 
the joint property without the consent of the wife, 
expressly leaving open the question whether a transfer 


‘by a husband is valid to the extent of his own 





(1) 11 LA. 109, (11) 11 B.L.R..278. - 
(2) S.J. 578. (12) 3 L.B.R. 66 F.B. 

(3) 2 U.B.R. (1892-96) 41. . (13) 2 U,B.R. (1907-09) Marriage,. 
(4) 2 U.B.R. (1892-96), 45. Jt. Property, p. 1. 

(5) 2 U-B.R, (1892-96), 204. (14) 4 B.L.T. 244. 

(6) P.J. 403.. (15) 7 L.B.R, 135, 

MLLGR iH.  . .. (16).41 1, 410, 

(8) 2. U:B.R. (1902-03) -Ex. p. 1. (17) 10 L.B.R. 36 F.B. 

(9) 11..B,R. 184. "++ (18) LL.R. 1 Ran, 555, 
(10) 10'B.L-R, 49.:.:. (19) LL.R. 3 Ran, 322 F.B, 


(20) I.L.R.3 Ran, 160; and § Ran, 841, 
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share. This question was answered in the affirmative 
in Ma Shwe U v..Ma Kyu. 


Ma Paing’s case has been decided solely from 
the point of view of giving relief te a creditor. It 
was not necessary to hold that a Buddhist marriage 
resulted in a legal partnership. It would have been 
sufficient to hold that Ma Thu’s case was good law 


and that one spouse could act as the agent of the 


other and so bind him or her. This principle has 
been recognised in a series of cases referred to in 
Ma Paing’s case. 

Ma Paing's case leaves a creditor ofan ante-nuptial 
debt without any remedy. If either party before 
marriage had the capacity to hold property, that 
capacity, aici cannot vanish on marriage. 


S. B: Chakravarti. for the respondent relied on 


Ma Paing’s case. 


PacE, C.J.—The questions raised in this reference. 


are of general interest, and profoundly affect the 
social life of all Burman Buddhists. 
The material facts are few and simple. 


. a he respondent and’ Ma-Mein Gale are Gushand: 
and wife, and. before’ their marriage both were. 


emdaunggyis, although for the purposes of this refer- 
ence it does not make any difference, in my opinion, 
whether the Parties to the marriage were cindaunggyis 
or a ‘virgin’ couple. Before her niarriage with the 
respondent Ma Mein Gale borrowed a sum of money 
from the appellant, and it: is’¢ommon ground that 
the debt thereby contracte } 

the husband: an 
under no per 














a money decree 


jot a joint debt of: 
the respondent is. 
ect'of if After 
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against Ma Mein Gale, and in execution of the 
decree attached the house in suit. , 
‘Now, this house, admittedly, had been built 
since the marriage, and both Courts found that the 
house in suit was erected after the marriage, and 
that the cost of construction was wholly defrayed 
out of funds that the respondent had brought to. the 
marriage. The respondent lodged an objection in 
the execution proceedings:to the attachment and sale 
of the house on the ground that it was joint property: 
of the marriage, and was not liable to attachment 


.and sale in execution of a decree obtained against 


the wife alone. The objection was overruled, and 
thereupon the respondent filed. the present suit for 
a declaration that the house, being joint property of 


the marriage, the attachment and sale thereof in 


execution of the decree against Ma Mein Gale was 

invalid: in law. Both Courts, relying on Ma Paing v. 

Maung Shwe Hpaw and others (1) in which the decision 

of the Full Bench of this Court in Ma Paing v.. 
Maung Shwe Hpaw (2) was explained and followed, 
decreed the suit in favour of the present respondent. | 
On a second appeal being preferred to the High 

Court: Das, J. referred the following question for 

determination by a Full Bench: 

“Whether the joint property acquired by the: 
husband and wife, possibly out of the 
property. brought to the marriage by the: 
couple, is liable to pay the debt contracted: 
by either of the couple before the marriage.’”. 

_ At the hearing of the reference the Full’ Bench: 
(Page, C.J., Das and Maung Ba, JJ.), being in “doubt 


whether in Ma Paing's case the law was. correctly: 








‘(d) (0927) “ELLRY 5: Ran: 478:. (2)41927). 13.Ri 5'Ran, 296. 5 
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laid down,” propounded the following questions for 
determination by a Special Bench : 


(1) Whether the joint property of a Burmese 
Buddhist husband and wife can be 
attached in execution ofa decree obtained 
against one of the spouses in respect of 
an ante-nuptial debt contracted by such 
spouse alone ; 


(2) Whether in sina circumstances the interest 
therein of the judgment-debtor can be 
attached ; 

(3) Whether in such circumstances the separate 
property (if any) of the judgment-debtor 
can be attached ; 

(4) Whether the principles of law. enunciated 
in. Ma Paing's case are correct? 

Now, in Ma Paing v. Maung Shwe Hpaw the mate- 

rial facts, as set out in the order of reference, were that 
““when Po Kaing took Ma Paing as his wife he is said to have 
been already a wealthy man, and she wasa penniless girl. He 
traded as a money-lender and also did business in paddy, latterly 
on a large scale. In 1920 he sold forward some five or six lakhs 
of baskets of.paddy, which he was unable to deliver, with the 
result that a rival speculator, Pan Maung, who is. one of the 
respondents in this appeal, obtained decrees against him for over a 
lakh and a half of rupees, and other speculators or traders obtained 
decrees for nearly a lakh. 
' In execution of those decrees a Auer of immoveable 
properties were attached as belonging to Po: Kaing. As usually 
happens in such cases Po Kaing -seems to have attempted 
to save something from ‘the wreck by putting up his eldest-son 
Po Hani and his wife Ma. Paing to claim. that they had an 
interest in the properties which had been. attached. _ The, sen’s 
claim is said to have been. dismissed, apie gare 

The property having been sold in execution of 
the decrees, Ma Paing brought a suit for a declara- 


tion that her interest in the joint property. of the 
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marriage could not be sold in execution of the 
decrees that had been obtained against Po Kaing alone. 
As I understand the judgment of the Full: Bench 
in Ma Paing’s case it was therein laid’ down that in 
a Burmese Buddhist marriage the husband and wife 
hold the property that the parties have brought to, 
or acquired during, the -marriage as joint tenants, 
and that “during the- subsistence of a Burmese 
Buddhist marriage the separate interests of the par- 
ties to the marriage in the property of the marriage 
are not only impartible, but are also indeterminate 
and indeterminable” [Per Heald and Chari, JJ., in 
Ma Paing v. Maung Shwe Hpaw.(1)] and, therefore, 
the joint property of the marriage is only liable to 
attachment in execution of a decree for.a. debt to 
which both the husband and the wife are jointly liable. 
Tf the ‘decision in Ma Paing'’s case is in accord- 
ance with the customary law of the Burman’ 
Buddhists’ it follows that the principles. therein . 
enunciated conclude the present case against the 
appellant, and the answer to the first and second 
questions propounded must be in the negative. The 
question that falls to be determined, therefore, is 
whether in Ma Paing v. Maung Shwe Hpaw (2) the ~ 


_law was correctly laid down. 


Now, the ruling .of the Full Bench in Ma Paing’s 
case is fraught with grave consequences to persons 
living in a civilized community. Indeed, its reactions. 
have been so serious that persons who embark. upon 
business transactions with Burmans, whether married 


or single, do so with. full: knowledge that ° théy run’ 


the risk of being without redress if the deal goes 
against the Burman, and he repudiates his obligation. | 
Unless he is. in a position to prove that both the . 





* (1) (1927) LLsR, 5 Ran, at p, 480, (2) (1927) LLR. $ Ran, 296." - 
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husband and the wife were parties to the contract, 
a person who «has entered into a contract with a 
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marriéd Burman cannot have recourse, in the event eee 


of a breach. of contract being committed, even to 
the interest of the spouse who was a party to the 
contract in the joint property of the marriage. 

It is for that reason that the elaborate judgments 
that were delivered in Ma Paing’s case are mainly 
taken up with an attempt to ascertain to what extent 


the parties to a Burmese Buddhist marriage are 


deemed to be partners subject to the law and 
procedure relating to business partnership obtaining 
in British India. No one, I believe, who reads 
Ma Paing’s case for the first time,—I speak with all 


deference—could fail to be astonished at the nature * 


of the attempt that was made therein to minimize 
the damage that the learned Judges recognized 


would inevitably result from the ruling of the Full’ 
Bench in. that case. For instance, Rutledge, C.J.. 
{ibid at p. 334), referred to “the outstanding fact’ 


‘that a Burmese married couple constituted a partner- 
ship firm”, and his Lordship added : 


“the legal relation created on marriage is, in my opinion, a partner- 
ship at will, and liable to dissolution by divorce or death 

The partnership assets are liable in respect of all partnership 
debts, and either partner can bind his co-partner in respect of any 
contract or agreement necessary for or usually done in connection 
with such a partnership. These principles aré embodied in sections 


249 and 251 of the Indian Contract Act, and seem to me to apply’ 


‘to a Burmese married couple. I deprecate the use of the word 
quasi-pastnership to denote the legal relationship.” : 


And Chari, J. (at p. 346), stated that 


“it will be noticed that the husband and wife are not only partners. 
in the specific trade, if any, carried on by: them, but they are. 
partners in every single transaction whether such transaction was 


entered into by the husband or the wife.” 
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His. Lordship, in a later passage which did not com- 
mend itself to Heald, J., and which I confess. that I 
do not fully understand, added that ge 

‘a person who has obtained a decree personally against only one 
of the couple can proceed against his or her share by following the 
procedure laid down in Order XXI, rule 49, sub-rule (2) of the 
Code of Civil Procedure.” 

The object of the learned Judges who decided Ma 
Paing's case undoubtedly was to broaden and increase, 
so far as possible, the authority that the one spouse 
should possess as an agent to bind the other in all 
matters connected with the marriage, realising that the 


unmitigated effect of the ruling in Ma Paing’s case 


would be seriously to limit and imperil the business. 


relations into. which members of other communities. 


might be prepared to. enter with Burman Buddhists. 

In the view, however, that I take of this problem 
a referénce to the law of partnership in considering. 
or discussing the nature of a Burmese Buddhist mar- 
riage would appear to be out of place. Burman. 
Buddhists were in the habit of contracting marriages. 
centuries before the law of partnership was in exist-. 
ence or contemplation, and there is no text relating 
to the customary law of Burman- Buddhists that could” 
be cited to give colour to the notion that a Burmese 
Buddhist marriage: is analogous to, if not identical 
with, an. ordinary business partnership. The doctrine, 


appears to have been evolved by the Courts. as. pro- 


viding a’ way of escape from the impasse to which it. 
was thought that a rigid adherence to the customary: 
law that governed a Burmese Buddhist marriage’ would’. 
necessarily lead. If,” however, the, legal status of the. 
parties to a Burmese Buddhist marriage is such as I 


apprehend -it to be :the introduction of the doctrine 


upon which I have ventured to animadvert into the 
cormmon Jaw of Burma — was neither appropriate . nor : 
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justifiable.“ I cannot help thinking that a Burmese 
bride and bridegroom would be as astonished—I had 
almost said shocked—as I was to learn that all that 
they had achieved by marriage was to bring themselves 
within the ambit of the Indian law of partnership and 
of Order 21, rule 49 of the Code of Civil Procedure. 
There is no magic ina firm, which is only the collective 
name of two or more people who are carrying on busi- 
ness in partnership ; there is, or ought to be, magic in 
every marriage. To carry on business together is one: 
thing, to live together as man and wife is something. 


very different. Partnership is merely a form of agency,. 
and, no doubt, a Burmese Buddhist husband and: 


wife not infrequently carry on a business together,. 
but to lay down that’ a Burmese Buddhist husband. 
and wife are merely business partners as defined in 


the Indian Contract Act is to state a proposition which. 


appears to me to be unsustainable in law, and incorrect 
in fact. As May Oung pointed out in his. treatise on 
Buddhist Law (1919 Ed. at p. 52) 


“The conception ofa relationship akin to that a tr elie 
partners does not appear anywhere in the texts or in the general 
literature of the country, and pushed too far, may lead to conapl 


cations undreamt of by the older jurists.” 


In Rk. M. M.S. Soobramonian Chetty v. Ma Hire 


Ye (1) Birks, J.C., went to the length of holding that 


where the husband and. wife “ are still living together 
the presumption would. be that one was acting as. 
agent for the other,” and that “ the presumption, is,, - 


therefore, that the wife.consents to the acts of her 


husband as long as the marriage\ continues, but this’. 


presumption may be rebutted.” This ruling was 
Fs - - aes ‘ iether eemneapeee 


(1) (1899) Py, at p.'S74. 
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followed by Parlett, J. in Ma Lon v. Maung Shwe Byu 
(1) but it is desirable, I think, that it should clearly be 
laid down that there are no such presumptions dé facto 
or de jure, and in each case it is a question of fact 
to be determined upon the evidence before the Court 
whether in the particular transaction under considera- 
tion the husband and wife were partners or not. Maung 
Twe v. Raman Chetty (2); U Po Lon v. Sooliman 
Hajee (3). lam further of opinion that in cases where 


it is sought to execute a decree against the joint 


property of the husband and wife it is not permissible 
to execute the decree .by attachment of the interest 
in the joint property of a party to the marriage unless 
such party had duly been impleaded in the suit, and 
was bound by the decree. [Maung Tha Dun v. Ma 
Min (4) ; Ma Me v. Maung Gyi (ibid p. 45); Ma Sein | 
v. M.N.M.A. Muthucaruppan Chetty (5); Ma Nyun v. 
Teixeira (6); Saw Hla Aung v. Ma Ma Nyo (7).] 
Now, the ruling in Ma Paing’s casé (8) to the effect that 
“during the subsistence of a Burmese Buddhist marriage the 
separate interests of the parties to the marriage in the property of 
the marriage are not only impartible, but are also indeterminate 
and indeter minable,” : 

[See Ma Paing v. Maung Shwe Hj paw (9); U Po U 
and another v. Ma‘Tok.Gyi (10)] was based on a single 
passage in the Manugye (Book VI, Ch. 43). 

“One shall not sell, give away or barter any of their property: 
without the knowledge of the other, but as the person who parted 
with the property by gift, sale or exchange, had no right to,do so, 
the receiver had no right to buy, or accept in gift or exchange, 


‘let each return what he has: received.” 


The. .reasoning by which the learned cules: in that 
case reached the conclusion set out in the ruling « 


(1) (1909) 4 B.L.T, 115; (6) (1919) 10 L.B.R. 36. 

(2): (1900) 1 L.B.R. 11, 12. 5 e- (7) (1923), LER. A Ran. 555%. tee 

(3) (1910) 3 B.L.T. 30, (8) (1927) LL.R. 5 Ran. 296. 

(4) 2 U.B.R. (1892-96) p. 41: (9) (1927) LL.R. 5 Ran. at p. 480. 


(5) (1913) 7 L.B.R. 125 (10) (1929) LL.R. 7 Ran. 374. 
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appears to have been that, inasmuch as the parties 
to the marriage were joint tenants of the property of 
the marriage, and neither the husband nor the wife 
alone was competent to alienate the joint property of 
the marriage or any part of it, it followed that if 
during the subsistence of the marriage 


“the interest of one of a married couple is attached, all 
that can be attached is the expeciancy of recéiving a share of 
the family property on divorce or death, and since neither 
of the parties can claim partition or separate possession of any 
part of the property or can alienate any part of it without the 
consent of the other, it is difficult to see how a creditor attaching 
the interest of one of the couple can enforce partition or aliena- 
tion of any particular item of the property, or can attach or bring 
to sale more than the expectancy, which his debtor has, of receiv- 
ing something on divorce or at the death of one of the parties. 
In view of the provisions of section 6. of the Transfer of Property 
Act, it may be doubted whether such an expectancy can be 
attached or sold, but if it can be sold it is difficult to see how such 
a sale can give the buyer a right to do anything more than wait 
for the divorce or death, and then claim the share of the person 
whose interest he has bought.” 


(per Heald, J., in 5 Ran. at p. 320.) In the same 
case, at a later stage, Heald and. Chari, JJ., added that 
“such an interest is not saleable property within the 
meaning of section 60 of the Code of Civil Proce- 
dure.” Ma Paing v. Maung Shwe Hpaw and pits 
(1) ; see also U Po Uv. Ma Tok Gyi (2). 


‘Now, the husband and wifein a Burmese Buddhist . 


marriage do not hold the property as joint tenants but 
as tenants in common, This obviously, must be so, for 
on the death of the husband or wife the. other spouse 
takes the interest of the deceased in the joint property 
by inheritance, and not by survivorship; and it seems 
to me. that the fallacy that uthderlies the reasoning 
upon which Ma Paing's case was based, if I may 





; (4) (1927) LLiR. $ Ranvat p: 481. (2) (1929) LLR:7 Ran, 374, 
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venture to say so, is that it leaves altogether out of 
account the fact that the parties prior to the marriage 
possessed an interest in the property that they 
severally brought to the marriage. It will be admitted 
on all hands, and the learned Judges who decided 
Ma Paing’s case would have conceded, that the 
husband or wife or both of them, if they brought 
property to the marriage, susseased a definite and 
vested interest in such property at the time when the 
marriage took place; it follows, therefore, if the legal 
position of the parties to the marriage was correctly 


-stated in Ma Paing’s case, that on the marriage 


taking place the parties automatically became divested 


‘in toto of the definite vested interest-that up till the 
happening of that event they had. possessed. . Such 
a proposition appears to me opposed alike to good 
‘sense and good law. Even assuming (contrary to 
the view that I take) that while the marriage lasts: 


neither the husband nor the wife without the consent 
of the other party to the marriage is entitled to dispose 


sof the joint property. of the marriage or any part of 
it, it does not follow merely for that reason that on 
-the marriage taking place. the parties thereto. lose the. 


interest which -they respectively had possessed in the 


“property that‘was brought to the marriage. It is one 


thing to possess a vested interest, it is quite another to 


“possess a present right to-alienate it. Moreover, it is 
:common ground thatthe husband and wife by mutual 
“consent are. competent to alienate the joint property of 
-the: marriage, and that fact presupposes and connotes 
‘the existence of a present vested interest in the property 
,of. the marriage which the eens: are at liberty to 
Sinposs of as: they will. 


- Now, if it is conceded. | that the. husband... and: oe 


-on-the- marriage taking place-do-not..ipso-_facto-become 


divested of thé interest that they: had -possessed‘in the: 
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property that they respectively had brought to the 
marriage (although, no doubt, the quantum of the 
interest of the husband or wife in such property might 
thereby be affected) it follows that during the subsist- 
ence of the marriage each of the parties thereto had 
a vested interest in the joint property of the marriage, 
and there can be no doubt that ‘such an interest is 
liable to attachment and sale in execution of a decree 
against the party entitled to it. 

But I go further, for while itis well settled that 
-during the subsistence of a Burmese Buddhist marriage 
neither party to the marriage is entitled to alienate the 
interest of the other party in the joint property of the 
marriage without such other party’s consent; in my 
opinion, before and until Ma Paing’s case was decided 
it was equally well. settled that either the husband or 
the wife was competent to alienate or otherwise dispose 
of his or her own interest in the joint property of the 
‘marriage. As I,read the authorities on this subject Ma 
Paing’s case completely upset what had been regarded 
‘as settled law in both Upper and Lower. Burma for 
‘more than forty years, and having regard to the import- 
ance and far-reaching effect of the decision in that case 
at has become necessary for the Court’to reconsider the 
relevant texts in the. Dhammathats, and the decisions 
‘upon the ‘subject in order to determine whether 
the law as enunciated in Ma Paing's case.can be 
sustained. AA 

‘Now, the customary law of the Atiemak: Buddhists 
is. the common law of Burma, and a fundamental and 


wholesome characteristic of the. common law is that. it. 
is not rigid and: inelastic like a code, but:can be moulded 
to conform to the customs and needs. of: the people. 
-as they change from age to age. ‘It ‘appears to me that. 


“theprogress of the Burmese ‘nation along. the road-to 
_ civilization.‘has ‘been.so rapid in ‘recent’ years'that the 
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conventions and habits of the people have outrun the 
principles of law and rules of coriduct which embody 
the customary law of the Burmans, and by which in 
times gone by Burman Buddhists were content to be 
governed and controlled. That, no doubt, is a Ifealthy 
sign of the times, for in the life of a nation as in the 
life of an individual to stand still is to retrograde. But 
as Burma progresses the common law should be ‘ broad- 
based upon her people’s will,’ and “from precedent to 
precedent” adapted to meet new conditions as they 


-arise. At the same time it must be borne in mind that 
-when the law is too far in advance of public opinion 


it loses its sanction, and if the conclusion at which I 
have arrived with respect to the subject in hand had 
involved a departure from well established principles of 
Burmese Buddhist law I should have differed from 
the ruling of the learned Judges in Ma Paing’s case with 
much hesitation and diffidence, for I recognize that the 
experience that they possess of Burmese customs and 
law is far greater than I can hope to acquire. 
After examining the relevant texts and authorities, 
however, I am persuaded that in Ma Paing’s case the 
Court executed a complete volte face and laid down 
propositions of law which cannot be justified under the 
Dhammathats, and which run counter to a cursus: 


curiae in Upper and Lower Burma of nearly half a 


century. 
Now, the ruling i in Ma Paing’s case rests upon the 


solitary text in. the Dhammathats (Manugye, Ch. 43, 
Book VI) set out above, ,and the decision of a single: 
Judge in Maung Weik v. Maung Shwe Lu (1) ; which 
was overruled by a Full Bench of the Chief Court two 








Upon this slender foundation has been. constructed 


the broad and weighty ruling in Ma Paing’s case. 


"“ (1) (1902) 1 L.BR. 184, ~ (2) (1905) 3 L.B.R. 66. 
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This passage from Manugye (Book VI, Ch. 43), as has 1931 


been pointed out in several cases, is at variance with yayr. 
- other passages in the same and other Dhammathats. CHETTYAR 


FIRM 
For instance, as carly as 1874 Sandford, J., in delivering Ps 
the judgment of the Special Court in Maung Ko v. — Taan 
Ma Me (1), observed that . DAING. 


“the 43rd paragraph of the 6th book treats of the power of PAse, CJ. 
husband and wife over the joint property, and the conclusion to be 

derived therefrom is that they each have a certain power over this 

- property, z.¢.. each may lend it, but neither. may permanently 

alienate it. It is difficult to reconcile this rule with the doctrine 

laid down in the 8th volume as to the power of the husband to 

make gifts; but either passage is equally conclusive against the 

claim of a wife to possession of the joint property in opposition to 

the husband. ”’ 


In Ch. 3 of Book VIII it is laid down 


“Tf the husband. without the knowledge of his wife, shall 
make a present to another, of a portion of the property common to 

both, and the receiver be not his lesser wife or concubine, let it 
be kept as it was given. The wife shall not say ‘it is the 
property of the husband and wife ; I did not’ know (of the gift)’ ; 
she shall not take it back. Why is this ?—because the husband 
is the lord of the wife. 

If it be not thus, but the husband has made the gift, wishing 
to make the person to whom it was given his lesser wife or 
concubine, let the receiver restore to the wife one half of the thing. 
given by the husband without his wife’s knowledge, if she really 
was not privy to the gift; one half is the property of the husband. 
If the property comes with the wife, in no case has he a right to - 

give it said. let the wife ia backs the whole of such 
property.” = 

[See also Ma Thu ys Ma Bu (2). 

Again, in Ch. 21 of Book V it is. stated that 


“if the husband makes religious offerings without the 
knowledge of the wife, or offerings of affection to other people, 
he has a right to do. so; and the wife also. ‘obtains merit. The 
wife has no ‘right to object’ to offerings of het husband, but he may 
object to those of his wife, This is because the husband is the 
lord of the wife.” 


a (1872-92) p19, 2S, (1877-92) al p. $82 
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I have not been able to discover any text or any 
authority prior to Ma Paing’s case in which it was 
laid down, or even suggested, that the parties to a 
Burmese Buddhist marriage do hot retain after 


‘marriage a vested interest in the *property that 


each of them respectively brought to the marriage, or 
did not obtain on marriage a vested interest in the 
other joint property of the marriage. Such a proposi- 
tion is inconsistent with the texts and commentaries on 
Burmese Buddhist customary law, and the authorities 
are to the contrary effect. Nor have I been able to find 
any text or authority to justify the proposition “‘ that 
during the subsistence of a Burmese Buddhist marriage 
the separate interests of the parties to the marriage are 
not only impartible, but are also indeterminate and 
indeterminable ’ [per Heald and Chari, JJ.,in Ma Paing 
v. Maung Shwe Hpaw (1)], or that the interest of the 
husband or wife in the joint property of the marriage is 
not saleable property that can be attached and sold in’ 
execution of a decree against such party. Indeed, ir 
U Po Uv. Ma Tok Gyi (2) Heald, J., commenting upon 
the passage in Chapter 3, Book VIII of Manugye cited. 
above, observed that 

“Tt seems clear that the rules given in that passage belong to 
a period beforé the rights of husband and wife in the property. 
which the other brought to the marriage were recognized, and 
since the section of Manugye in which those rules appear contains 
also rules for gifts of wives and children into slavery, and gifts for 
lust, which apparently were not reprobated if the women to whom 
they were given were below the age of puberty or over the age for 
child-bearing, it is clearly archaic and cannot be regarded as’ 
having force in the present staté of civilisation. The adoption of 
the rules contained in that section regarding gifts by a, husband 
would clearly defeat what we regard asa basic principle of the’ 
Burmese Buddhist law, namely, that the property of the marriage 





(1) (1927) LL.R. 5 Ran, at p .480, © (2) (1929) I.L.R. 7 Ran. at p. 385. 
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of a Burmese Buddhist couple is impartible except on death or 
divorce.” 

Now, the authars of the Dhammathats, as I under- 
stand the texts, assumed that each of the parties to the 
marriage possessed a definite vested interest in the joint 
property of the marriage, and that @ creditor of the 
husband was entitled to seize the whole of the joint 
property of the marriage to liquidate a debt contracted 
by the husband. Indeed, it is provided in the Manugye 
(Book III, Chapter 2) thatifa debtor 
“has not the means of paying, let his person be sunk; become 
aslave, and let his wife, children, or grand-children, his heirs, if 
living with him, also become slaves. If the whole of his property, 
animate and inanimate, be taken possession of, and do not cover 
the amount of the debt, the creditor shall have no further claim ; 
let that be a final settlement.” 


These drastic and archaic methods of enforcing 
payment of debts are, of course, obsolete, but this at 
any rate may be assérted with confidence that the rules 
for enforcing the payment of debts laid down in the 
_ Dhatmmathats do not contemplate or support the notion 
- that the husband and wife in a Burmese Buddhist 
marriage do not possess.a definite interest in the 
joint property of the marriage, or an interest that is 
capable of being attached and sold in liquidation, of a 
debt contracted by one of the parties to the marriage. 
Further, the right of the husband to alienate or other- 
wise dispose of his interest in’the joint property is 
generally conceded throughout the ‘texts (see for 
_example, Manugye, Book III Chapters 2, 3, 19, 66, 71, 
Book V Chapter 14, Book VI Chapter 43, Book VII 
Chapter 11, Book VIII Chapter 3, Book XII Chapter 3). 
In the course of time it was recognised that a man’s 
wife and family were no longer to be regarded as his 
chattels to be sold for debt, or othérwise disposed of as 
he willed, and that under the customary law of the 
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Burmese Buddhists the wife was entitled to equal rights 
with her husband in the joint property of the marriage. 
Disputes then arose as to whether the husband as the 
“lord of his wife’’ was entitled to claim exclusive 
possession of the joint property of the matriage, or to 
alienate, not only his own share and interest in such 
property, but also the share of his wife without her 
consent, [See the texts cited in U Gaung’s Digest 
Section 251 and in Ma Shwe Uv. Ma Kyu {1)]. In 
1874, in the case of Maung Ko v. Ma Me (2) the 
question arose “ has the first defendant, as a wife, any 
right, on account of her interest in the property, to 
rétain possession of the property exclusive of, and 
adversely to, her husband”? The Special Court held 
that “so long as the marriage subsists, the Court cannot 
decree dominion over it to either husband or wife.” 
In 1891 the leading: case of Ma Thu v. Ma Bu (3) was 
decided. In that case a husband and wife had 
mortgaged certain: joint property to the défendants, and 
the defendants without the knowledge of the wife 
obtained a sale deed of the property from the husband 
alone: The wife then sued the defendants claiming 
that she was a co-mortgagor, and entitled to redeem the 
whole of the mortgaged property on payment of the 
whole of the mortgage debt. . A decree was passed in her 
SON ONS, the learned Judicial Commissioner observing : 
“if I were to hold that sales of joint property by the husband 


alone were permissible, the wife’s interest in the property would 
be very precarious, for ary evil-minded husband wishing to 


‘divorce his wife could first make away with the property, and thus 


render useless the special provisions of the Buddhist law which. 
had been expressly framed for her protection. Such a result’ 
would; it my opinion, be iriconsistent with the general spirit: of the 
Shayeniattarl, and isgeiaete bod if it were’ eal we be ariel 


nd 





(4) (1905) sLBR, al p. 7; 2) $ J. (1872-92) p. 19. 
» (3) S.J. (187292) b 578. 
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either by the clearest kext or at any rate by the generally recognized 


custom of the country.’ 
The learned Jydicial Commissioner applied “the 


principke that a husband cannot sell the joint property 
without his wife’s assent, express or implied,” and in 
Ala Paing’s case the learned Judges cated this ruling as 
an authority in support of the propositions of law that 
they laid down in that case. No doubt, in Ma Thu v. 
Ma Bu (1) the learned Judicial Commissioner purported 
to apply the provisions of Book VI-Chapter 43 of the 
Manugye, but when the facts are understood, in my 
opinion, Ma-Thu:v. Ma Bu (1) isnot an authority which 
can be cited in. support of the ruling in Ma Paing’s 
case. As I have pointed out the question that fell to be 
determined in Ma Thu v. Ma Bu (1) was whether the 
husband as “the lord of his wife” was entitled without 
her consent to alienate by sale or otherwise the whole of 
the joint property of the marriage. It was held that he 
was not entitled to do so, but the learned Judicial 
Commissioner observed that if the defendants had 


“put forward in their defence a claim to the retention of half 
the property on the ground that the sale by the husband_put them . 
in his shoes as regirds his share in the equity of redemption, and ° 


that they were entitled to partition on relinquishing half the debt, 


it would have been necessary further to. consider whether the. 


husband could sell his own share in hnapazon property without 
the wife’s consent in the same manner that he seems'to be entitled 
to give away such half toa concubine or lesser wife, or whether 


the express prohibition in section 43 of Book VI to such sales - 


would invalidate the sale as regards his own interest as well as his 


wife’s. As, however, no such claim has been: pnt forward in the:- 
written statement, and no offer to relinquish balf the debt has been 
made, the point cannot be considered i in the present suit " (at page’ 


585). 


The question. left open in Ma. Thu's case arose, © 


and was finally decided, in 1904 by a Full Bench 


of the . Chief _ Court in. Ma Shwe Uv v. Ma 





‘(Q) 8. (1872-92) 578. * 
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Kyu (1). In an elaborate judgment it was held 
“that a sale by a Burmese Buddhist husband cf the Anapazon 
property cf himself and his wife made withcut her ccnsent con- 
stitutes a valid transfer cf his share and inter est in the property 
sold.” 


Until Ma Paing’s case the decision of the Full 
Bench in Ma Shwe U v. Ma Kyu (1) was never 
challenged, and it has been accepted throughout 
Lower Burma as correctly laying down the law. In 
Maung Po Sein v. Ma Pwa (2), Hosking, J.C., in 
1897 held that : 

“In considering what power the husband has of alienating 
property which he has inherited after marriage I think the Court 
shculd be guided by the rules applicable to a partition upcn 
divorce when neither party is in fault.” 

I agree. The annexation of Upper panes took 
place in 1886, and the same principles of law have 
consistently been applied in Upper Burma, at any 
rate since 1892. Maung Tha Dun Aung v. Ma Min (3); 
Ma Me v. Maung Gyi (4); U Guna v. U Kyaw Gaung 
(5); Ma Thaing v. Maung Tha Gywe (6); Nga San’ 
Ya v. Nga San Ya (7); see also Shwe Pu v. Maung 
Bein (8); Ma Sein v. Ma Son (9); Ma Nyun v 
Teixeira (10); Saw Hla:Aung v. Ma Ma Nyo (11); 
C.T.P.V. Chetty Firm v. Maung Tha ae (12) > 
A aire Po Nyun v. Ma Saw Tin (13). 

For these. reasons, in my opinion, the ruling in 
Ma Paing v. Maung Shwe Hpaw is not in accordance 
with law, and I am of ‘opinion that sab Eames case 
ought to be over- ruled. ’ 


ie 





a) (1903) 3 LBR 66. ~CO™ (7) 2. U.B.R. (1907-09) Marr. Jt. Prop, 1. 


(2) (1897) P.J. 403. ~ (8) (1914) 8-L.B.R. 115, 
(3) 2 U.B.R, (1892-96) 41. (9) (1915) § L.B.R, SOL. 
(4) 2 U.B.R. (1892-96) 45. (10) (1919) 10 L.B.R, 36.” 
(5) 2 U.B.R. (1892-96) 204, —. - (11) (1923) LLL.R, 1 Ran. 555. 


(6) 2 UB. -R. (1902-03) Bx. 1. (12) (1925) L.L.R. 3 Ran. 322, ° 
(13) (1925) LL.R. 3 Ran. 160 ; (1927) LL.R. 5 Ran. 841. 
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I would answer the first and second questions by 
saying that the interest of the judgment-debtor in 
the joint property of a Burmese Buddhist husband 
and wife can be attached in execution of a decree 
obtained against one of the spouses in respect of an 
ante-nuptial debt contracted by such spouse alone. 
I would answer the third question in the affirmative, 
and the fourth question in the negative. The appel- 
lant is entitled to his costs in the reference to the 
Special Bench—Advocate’s fee 20 gold mohurs. 


Carr, J.—The question propounded in the first 
instance by Mr. Justice Das is : 


‘“Whether ‘the joint property seed by the 
husband and wife, possibly out of the 
property brought to the marriage by the 
couple, is liable to pay the debt contract- 
‘ed by either of the couple before the 
marriage on 


This being somewhat indefinite as to the feos AE 


seems desirable to enquire further what the facts are. 

The respondent Mg. Than Daing and Ma Mein 
Gale married in 1289 B.E., both being eindaunggyi 
and both having children by their earlier marriages, 
‘In 1290 B.E., they built the house now in dispute. 
After the wartiags the appellant Chettyar Firm 
obtained a decree against Ma Mein Gale for a debt 
contracted before the marriage, and in execution of 


that decree. attached the said house. Maung Than - 


Daing applied for removalhof attachment, but his appli- 
cation was dismissed, and he then filed this suit. By 
that time the property had been brought to sale and 
had been bought by the decree-holder, the appellant 
firm. Maung Than Daing prayed for a declaration 
that the sale was null and void. The plaint was not 
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very precise, but he seems to have meant to say that 
the house was built out of his own payin or atetpa 
property. He admitted that it became the joint 
property of himself and his wife and claimed that 
as such it was not liable to attachment under a 
decree against his wife alone. 

By consent cf the parties the suit was decided 
on the evidence recorded on the application for 
removal of attachment, the only material issue framed 
being: ‘Was the property attachable and if so was 
the sale legal and good in law?” 

In his judgment the Subdivisional Judge said : 


“There is also good evidence—that Ma Mein Gale brcught 


nothing to that marriage and that the house was built, if nct with: 


the timber, at any rate with the funds cf the plaintiff, who is the - 
husband.”’: 


On ea the District Judge said in: his judge 


ment : 


“The “evidence in the iowed Ccurt gces to show that whatever 
property Ma Mein Gale may have brcught to the marriage has 
been dissipated and that whatever mcnies have been spent on the. 
property brought to. sale were paid cut of the pocket of the 
husband. ’”’ 


There are thus concurrent findings that the house 
was built with Than Daing’s money and perhaps we 


-ought not to go behind those findings. I will say, 


however, that I should myself have required much 
clearer and stronger evidence before arriving at any 


‘such finding. 


As to what Ma Mein Gale took to the marriage 
and what has become of it the findings are not 


concurrent and the evidence may be reviewed. I 


am unable to understand how the Subdivisional 
Judge could come to his finding that Ma Mein Gale 


took nothing to the’ marriage. There is evidence 


that she possessed a rice mill worth some Rs. 40,000 
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or Rs. 50,000 and that this mill was not disposed of 
until after the marriage. This is admitted by Than 
Daing himself.. He says that the mill was made 
over “in liquidation of debt, but there is no other 
evidence to support this statement. - 

Clearly therefore the finding of the Subdivisional 
Judge is wrong; Ma Mein Gale took a rice mill to 
the * marriage and may have taken other assets. 
There is no evidence that she had not other assets 
except that of Than Daing himself, who merely says 
that she had spent all before the marriage. 

Nor can [ hold that this evidence justifies the 
District Judge's finding that whatever she may have 
taken to the marriage has been dissipated. That the 
mill has been disposed of is admitted, but what has 
become of the proceeds has not been proved, and it 
is impossible to hold that the mere disposal of a 
particular piece of property is the same thing as 
dissipation of the assets. Moreover it may very well 
be material to enquire, if the assets have been 
dissipated, how they have been dissipated. 

My reason for discussing the facts of the case 
thus closely is this—assuming for the purpose of 
argument, and without committing myself to accept- 
ance of the proposition (see III Rangoon, at pages 
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345, 346)—that in all .cases when a Burman Bud. - 


dhist marries the property possessed by him before 
marriage at once becomes the joint property of 
himself and his wife, the question arises what is the 
‘property possessed by him before marriage (that is, 
his payin or ateipa property)? Is it his material 


assets alone or is it those assets subject to his . 


liabilities? To my mind. the only possible answer 
is that it is the assets “subject to the: liabilities, or in 


_other words his ‘net estate. That being so ‘it follows 
that! so long as the ‘actual material properties taken | 
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to the marriage by the indebted party remain in the 
possession of the married couple they must remain 
liable to seizure and sale by the creditors to, whom 
the pre-nuptial debts are owing. And*they are fully 
so liable, no interest which the other party to the 
marriage might otherwise have acquired by reason 
of the marriage can be allowed to detract from the right 
of the creditor to realize the full value of the property. 

What is the position if the assets so taken to the 
marriage consist of cash or moveables and have been 
so merged in the joint estate as to be inseparable, 
or if the properties have been disposed of and the 
proceeds spent or otherwise invested and similarly 
merged in the joint estate? My answer is that both 
parties. to the marriage have become personally liable 
for the debt, up to the value of the property 
brought in, and the creditor may implead both as. 
defendehts in his suit. and may obtain a decree 
charging the non-contracting party -with liability for ~ 
the debt up to that value. 

The case is, in my view, exactly siclavste to the: 
case of the heirs of a deceased person, who take his 
properties subject to his liabilities, and who, if they 
dispose of dny of the property, incur a personal 
liability for the debts up to the value of that property. 

I'can find nothing to conflict with’ this view. in 
either the Dhammathats or in any judicial decision, 
On the contrary. there is- ‘a passage in Book VIII of 
Manugye (at pages 239,: 240-of the 1912 Hantha- 
waddy Press Edition) which lends it. at least 
partial support. This passage runs : ° 


“Tf the husband, without ‘the knowledge of his wife, shall 
make a present to another of.a portion of the property common 
to both, and the receiver be not his lesser wife or congubme, let. 
it be kept as it was given. ‘The wife shall not:‘say ‘It is ibe 
property of. the husband and wife, I did not know (of the gift)’; 
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she shall not take it back. Why is this? Because the husband 
is the lord of the wife. 

If it be not thus, but the husband has inade the gift wishing to 
make*the person to whom it was given his lesser wife or concu- 
bine, let the receiver restore to the wife one half of the thing 
given by the husband without his wife’s knowledge, if she really 
was not privy to the gift ; one half is the property of the husband. 
If the property comes with the wife in no case has he a right to 
give il away : let the wife recover back the whole of such property. 
Why is this ? Because the wife bears all the debts she (previously 
had incurred or) brought with her. But if it be property that 
came with the husband which the husband gives, let tt be kept 
as given: the wife shall have no right to sav she was not aware 
(of the gifl). Why is this? Because the husband has to bear all 
the debts he brought with him. 


In the case of the wife making a gift without the knowledge 
of her husband, whether it be to her paramour or not, she has no 
right to confer a gift unknown to her husband; if the husband 


shall take it back, let him have it. This is only said of things. 


equally the property of both. In case they shall (both*) have been 
married before, if the wife, without the knowledge of the husband, 
shall confer a gift of part of the property (brought by her *) on any 
person other than her paramour, let her have the right to do SO; 
the husband cannot claim it back; let him cnly correct his wife 
for not having told him. But even if the thing given be part of 
the property brought with her, if she confer a gift on her paramour, 
- or a person of whom the husband has suspicion, saying ‘if is my 
payin’ ,f, she has no right to do so without the knowledge of her 
husband ; let him have the tight to take back the whole.” 


A portion of this passage has been quoted by the 
learned Chief Justice in his judgment. My main 


object in quoting it here is to call attention to the’ 


reference to pre-nuptial debts, but: have reproduced 
the whole passage because ‘it seems to me to throw 


some light on the rights of the parties to dispose of 
the. property, and ‘at least to suggest a doubt. 


nm 








* | have added these words to the translation as.printed; they are in the 
original Burmese. 5 
+I have here made the translation more literal. 
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whether the atefpa property of an eindaunggyi couple 
becomes their joint property to the same extent as 
the payin property of a virgin couple: may do. ~ 
But as tothe views I have stated above 6f the 
position that is created when a party takes to the 
marriage both assets and previously contracted debts 
I rely on the general principles of equity, justice 
and good conscience and not on anything in ‘the 
Burmese Buddhist Law. The relations between 
creditor and debtor are not governed by that law, 
and nothing in it can be allowed to detract from the 


rights of a creditor under the law in fact applicable. 


For the rest I agree with the learned Chief 
Justice that Ma Paing’s case was wrongly decided, 


‘and since he has dealt fully with the authorities: I 


do not ‘think it necessary to do more than set out 
the points on which I think the decision errs, 
These are : 

Prior to that case there -had Bean a long series 
of decisions the effect of which was to establish as 
recognised law. the following propositions: __. 

(a) The interest of a party to a Burman Bud- 
dhist marriage in the joint estate of the 
husband and wife is liable to attachment 
and salé under a decree against mae 
party alone. 

\0) The interest of the other pak to the. 
marriage is not liable “o attachment and . 
sale under such, a decree. 

(c) Both parties are liable for a debt ‘incurred 
by one of them if it has: been incurred 
with the consent, express or implied, of. 
the other party; but in order to. enforce 
this joint liability the creditor must join 
both parties as defendants in his suit and: 
‘must obtain a decree against ‘both. 
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(d@) A transfer by one party of his or her own 
interest in the joint property is effective 
to convey that interest, and such a trans- 
fer purporting to be of the property itself, 
and not merely of his own interest in it, 
operates to convey the interest of the 
other party also if it was made with the 
consent, express or implied, of that 
party. 

_ I do not wish to say that these rules completely 
solve all difficulties that may arise out of the 
Burmese system of joint property. They provide, 
however, the best solution that the wit of a long 
succession of judges has been able to devise, and 
they constitute at least an intelligible and workable 
system. On the priaciple of stare decisis those rules 
should have been allowed to stand unless there were 
reasons of the greatest potency for their reversal. 
‘This was to some extent recognised by the late 
Mr. Justice Chari who said in his judgment (at 
page 337 of 5 Rangoon): : 
‘“‘T may also add that I concur in the answers proposed with 
a good deal of hesitation, since their effect will be to ‘unsettle a 
long series.of decisions. This consideration, which in ordinary 
circumstances would have led me, in spite of my own opinions, 
to conform to those decisions, is not of much force now, as the 


codification of Burmese Buddhist Law has already been taken 
in hand.” 


This last seen tee would. have led me to the 


_opposite conclusion and I should, have said that. if. 


the long ‘standing previous decisions were wrong it 


might very well be left to the | ‘legislature to correct 


them if it thought ° ee : 
' In my view there ,were no wich reasons as to 


"justify the learned judges in reversing the previous’ 
‘decisions. Indeed, for the reasons given by ‘the. 


eg 
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learned Chief Justice, I think that there was much 
better authority to be found in the Dhammnal/uils 
and in the ordinary practice of Burman Buddhist 
married couples for the earlier rules than for those 
substituted for them by Ma Paing’s: case. The 
earlier rules were, as I have said, both intelligible 
and workable ; in my view the rules laid down in 
Ma Paing's case are both less intelligible and less 
workable. 

.In particular I think that the learned Judges 
erred in attempting to apply the law of partnership 
to the question. There are, of course, some analogies 
between the relationship between a Burmese husband 
and wife in relation to their property and a commercial 
partnership, but there are also many differences, and 
it is in my ‘opinion entirely wrong to make any 


attempt to bring the former relationship within the 


scope of the law relating to the latter. . 
I think that they erred even more greatly in 
holding that a decree passed against one spouse only 
can be executed against the’ interests of both in the 
joint property, and that there is a presumption that 
in a suit brought against one spouse only that spouse — 
represents the other also. These findings are not: in 
consonance with the law of partnership itself ; a suit 
brought against an individual partner is not a suit 
against the partnership, and is not binding on it or 
on the other. individual partners. Nor is. it in 
consonance with the’ well recognised principle that a 
decree is binding only on those who ‘are duly 
impléaded in the suit in which it is passed. The 
effect of this part of the decision would be to relegate 
to execution proceedings the determination of the 
liability of the spouse not’ impleaded in the suit, 
which is clearly a question proper for decision in the 
suit. itself.. I-am -most firmly of opinion that.a. 
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plaintiff who wishes to charge both spouses with 
liability for a debt contracted by one only must implead 
them both as defendants and must in the suit 
establish his rigltt to a decree against both. 

I would add, although it does not directly arise 
out of the decision, that I am ,equally clearly of 
opinion that a plaintiff cannot be permitted to sue 
both spouses as represented by one of them only. 

3 agree also with the learned Chief Justice that 


there is no legal presumption that the act of one. 


spouse binds the other. It may do so or it may not, 
and the question whether it does is a question of fact 
to be decided on the evidence in the case, having 
regard, of course, he the special nature of the 
relationship. 

Coming now to the questions propounded by the 


‘Full Bench I have no doubt that a debt contracted © 


by one spouse before marriage must stand on the 
same footing as a debt contracted by one spouse 


during marriage without the consent- of the other’ 


' spouse, and that therefore only the interest in the 


joint property of the spouse who contracted the. 
debt is liable ordinarily to attachment and sale in’ 


respect of that debt. But this must be qualified by 
saying (1) that property actually brought to the 
marriage by one spouse who has also ante-nuptial debts 
remains liable to attachment and sale under a decree 
against that spouse for such debts, and (2) that both 


spouses may become liable for the ‘ante-nuptial debts 


‘of one only, up to the value of the ‘property brought 
to the marriage by that spouse if that property has 
since-the marriage. been dissipated by the couple, 


otherwise than in satisfaction of such ante-nuptial. 


debts, or has become so merged in the joint estate as 
‘to become inseparable from it; but that such liability 


must be established in the suit and enforced by the’ 


555 


biel { 


N.A. AVA R. 
CHETTYAR 
Firs 
Vv. 
MAUNG 
THAN 
DAING. 


CARR, J. 


556 


1931 
N.A.V.R. 
CHETTYAR 
FIRM 
v. 
MAUNG 
THAN 
DAING. 


Carr, J. 







N DIAN LAW REPORTS. — [Vox. IX 


decree and cannot be enforced in execution of a 
decree passed affer marriage against the debt- 
contracting spouse alone. 

I have used the words after marriage here because 
a case might possibly arise in which the decree had 
been obtained before the marriage and in such a 
case the remedy open to the decree- holder would 
need further consideration. 

I have deemed it desirable to state these qualifica. 
tions lest my answer to the first question should be 
thought to have wider implications than I intend 


“by it. 


Subject to these. quiticitions I would answer. the: 
first question in the negative. 

I would answer the second and third questions in 
the affirmative -and the fourth in the negative. 


~ Das, J.—I agree with. the judgment of my Lord 
the Chief Justice. 


Morne Ba, [-s the case out of which this 


reference has arisen it appears that Ma Mein Gale 


brought to her marriage a rice mill and some debts, 
In spite of Ma Paing’s case which is under review I 
think the mill or its sale-proceeds could have been’ 
made liable for her ante-nuptial debts, because her 
“payin” brought to the marriage was the mill. 
minus her debts, ie, her net.estate. This is clear 
from Manugye Book Viti section 3 which shows that 
the wife’s “payin” is at her’ disposal, and can be 
given. away without the knowledge of the husband to: 
a stranger (other than her paramour), but the husband: 
cannot give it away without her knowledge, for thé 


reason that what she brought was both “good and, 


be 


ad,” that is assets subject to liabilities, However, in’ 
: order of reference by Das, J., the suit house was” 
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mentioned as joint property, and so further discussion 
is necessary. 

Four questions were referred. Having had the 
advantage of reading the well-reasoned and lucid 
judgment of my Lord, the Chief Justice, I have very 
little to add, and I agree with him in the answers 
proposed for questions 1, 2 and 3, viz. that the 
interest of the judgment-debtor in the joint property 
of a.Burmese Buddhist husband and wife canbe 
attached in execution of a decree obtained against 
one of the spouses in respect of an ante-nuptial debt 
contracted by such spouse alone, and, further, that 
the separate property, if any, of such judgment- 
debtor can also be attached. 

Question 4 reads :—Whether the. principles of law 
enunciated in Ma. Paing’s case are correct?. One of 
the principles quoted for consideration is that “ during 
the subsistence of a Burmese Buddhist marriage the 
separate interests of the parties to the - marriage in 
the property of the marriage are not only impartible, 
but are also indeterminate and indeterminable.” 


While admitting that the interest of a spouse in his’ 


or her “ payin” and in the. “lettetpwa” is definite 


and vested, I venture: to think that as between 


themselves the law that neither party has a right to 
‘alienate his or her interest inthe “ lettetpwa”’ 
without the consent, express or implied, of the other 


is ‘still good law. The idea of the joint ‘property of . 
husband and wife is peculiar to. Burmans, and... 


unknown amongst Hindus or Mahomedans. The Full 
Bench: case of Ma Shwe U (1); which took the 


contrary view, was mainly based upon a passage in . 


Book VIII section 3. The learned Judge (Thirkell- 


White, J.C.) admitted that no text precisely applicable . 
could be traced, and the nearest analogy was that 


pe ae (1) 11995). 3 3 einssaie 66. 
38). ; 
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of a gift by a husband of joint property to a person 


whom he wished to take as a lesser wife or conqubine. 
Section 3 deals with various kinds of ‘gifts. Among 
them are mentiened gifts of “hnapazon” (joint 
property) and of “ payin’ by the husband or wife 
without the knowledge of the other. As regards 
“bnapazon ” the husband can, give away the 
whole .of it to a stranger, and the wife cannot 
interfere, except in the case where the receiver is 
one whom the husband wished to take as a_ lesser 
wife or concubine; then the wife may take back her 
half share. But the wife cannot under any circum- 
stances give away any portion of the “hnapazon ” to . 
a stranger, be he her paramour or not. ‘ 

This rule is, in my opinion, quite inequitable. It 
gives the husband an undue advantage. That the 
wife is entitled to equal rights with her husband 
cannot be disputed. This rule is also plainly opposed 
to the well recognized rule in Book VI section 43, 
still accepted as good law since Ma Thu's case (1891), - 
viz., that a Burmese Buddhist husband cannot sell 
or alienate the joint property of himself and his wife 
without her “consent or against her will. It was a. 
well-considered judgment written after the opinions 
of 389 gentlemen had been collected from various 
parts of Burma. ~The learned Judicial Commissioner . 
relied upon Book VI section 4? and in somewhat 
forcible terms said : : : : 

“Due effect must be given’ to section 43 of Book VI. It” 
does not seem to be necessarily inconsistent with, the power of 
the husband to make gifts to a limited extent from the. coms. 
mon property, because whether devoted to religious’ or othe 
proper objects the exercise of generosity confers benefit onthe : 
family, and it therefore, becomes the, duty of the wife to 





assent to it.” ; 
I fully. endorse this. ‘The main beliefs of. a - 


Buddhist’ are “kamma’ (cduse and. effect) and‘ gati’ 
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(transmigration). It is even believed that a man and 
a woman become husband and wife because of 
merit acquired together in previous lives. We have, 
therefore, such an expression as ‘ kanmasat’ in 
Dhammathats meaning ‘destinies not cast together.’ 
Moreover, this rule of gift in Book VIII section 3 
immediately follows another in the same section, 
authorizing a man to give away his own wife as if 
she were a chattel. Such a rule is archaic, and un- 
acceptable in the present state of civilisation. It is 
true that the law laid down in Ma Shwe U's case (1), 
had remained unchallenged till Ma Paing’s case. in 
1927 without much injurious effect. It may be that 
the law had not been approved by the Buddhists in 
general, and so had not been taken advantage of by 
Burmese Buddhist husbands and wives. . So long as 
the rights of creditors are safeguarded, I venture to 
think that the salutary principle of law that while 
marriage subsists neither the husband nor the wife 
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without the consent, express or implied, of the other © 


shall have power to alienate his or her share of the 
joint property (letfetbwa) should not be disturbed. 
If there was any intention to confer such power 
special provision would have been made in Book VI 
section 43, Subject to'this reservation, I agree with 
my Lord, the Chief Justice, in the answer proposed 
for Question 4. ; ; a 


MYA Bu, ].—Having had the advantage of read- . 


ing the judgments of my Lords the Chief Justice and 


Carr, J.,I find that there is -hardly anything which 
I may usefully add to them. For the reasons which 
are fully set out in those judgments I agree that 





(1) (1905) 3 L.B.R. 66. 
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1931 Ma Paing’s case was wrongly decided, and that there 


NAVR. was better authority to be found in the Dhammathats 
baal for the rules laid down in the fong scries of 
Mauye decisions which Ma Paing’s case upset. In over- 
iran ruling Ma Paing's case the principle of stare decisis 
—— does not stand in our wav, as it did in the way of 
Mya BU,J- the Full Bench which decided that casc, and we are 
merely restoring the rules which in the very many 

years of their existence were never regarded as being 
inconsistent with the actual custom then prevailing 

among Burmese Buddhist married couples, and which 

are more intelligible and more workable than those 

recently laid down in Ma Paing's case. The learned 

Judges who decided Ma Paing’s case were anxious. 

to secure the joint ownership of the husband and 

‘wife during the subsistence of the marriage. I am, 
however, of opinion that this consideration did not 

justify the drastic innovations which Ua Paing’s 


case has introduced. 


I agree— 

(1) that there is no legal presumption that the 
act of one spouse binds the other, and 
whether it does or does not is a ques- 
tion of fact to be determined on the 
evidence in each case, having regard 
to the special nature of the relationship ; 

(2) that a decree obtained against one only of 

| the spouses cannot be executed against 
the interests of both in the joint proper- 
ty, but may be executed against the 
interest of the judgment-debtor in such 
property ; _ 7 
and I would answer the ‘first and- second of. the. 
questions propounded by the referring Bench in the - 
terms proposed by the learned Chief Justice. And 
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I would answer the third question in the affirmative, 1931 
and the fourth in the negative. -NAY,R. 
7 CHEITYAR 
SEN; J.—I agree with the judgment of the learned | FY8™.. 
Chief Justice Matlke 
DAIne. 


DUNKLEY, J.—I agree with the judgment of the —©— 
learned Chief Justice. Mya Bu, J. 
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Attachmient before judgment ~ Property outside jurisdiction—Investigation of 
claims—Attaching Court’s jurisdiction—Civil Procedure Rede (Act a of 
1908), s. 136, O. 38, rr. 5, 8. . 


Under O. 38 of the Civil Procedure Code,, a, Court’ haa power to order 
attachment before judgment of property which is outside the Jocal limits 
of its jurisdiction. The attachment should be effected in the manner - provided 
in s. 136 of the Code. : 


A.R.A.RS.M, Chetty v. S.M.RM. Chetty, 4 B. L.T. Sananniand 
Bhai Khan v. Des Raj, 2 U.B.R. (1914-16) 16—dissented from. 


The Court which orders the attachment has ss jurisdiction to ane claims 
and objections thereto: - . 


_ Quaere; Whether the Court that actually -effects such.attachment under 
s. 136, can also entertain objections to the attachment. 


Guha for the appellant. 
Talukdar for the respondent. 


Carr, J.—This case, in itself not! very ‘important, 
raises some interesting quéstions.. The present appel- - 
lant firm having filed in the Township Court. :of 
“Yedashe, Toungoo District, a. suit against Ma Mi and | 
‘another, applied for attachment: before judgment: of. 


. * Civil Sécond Appeal No. 82 of 1931 “from the judgment of the-District 
Court of Toungoo in Civil Appeal No. 86 of 1930. 
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six buffaloes and three carts alleged to belong to the 
defendants and to be at a village in the Lewe Town- 
ship of the Pyinmana District. The Township Judge, 
displaying the lack of care and attentjon whith is far 
too often characteristic of our Courts in dealing with 
interlocutory or* subsidiary matters, merely ordered. 
“Gssue warrant of attachment”. He does not seem 
to have taken the trouble to read Order 38, Rule 5, 
to see how he ought to proceed, or to have consi- 
dered whether he had jurisdiction to attach property 
outside the territorial jurisdiction of his Court, or, if 
he had such jurisdiction, how the attachment should 
be effected. His proceedings, therefore, were highly 
irregular. He ignored the plain provisions of Order 
38, Rule 5, and of section 13> of the Code of Civil 
Procedure. The warrant issued by him, instead of 
being sent, as required by section 136, to the District 
Court, of Pyinmana, was sent direct to the Town- 
ship Court of Lewe, -and was executed by that 
Court. a 
The present respondent then applied in the. 


Township Court of Yedashe for the removal of the 


attachment, and was successful, Thereupon the 


appellant filed this suit under Order 21, Rule 63, for 


a declaration. It has been dismissed by both Courts 
below, which have held that the Court had no 
jurisdiction to attach property outside its jurisdiction. 
They also appear to have held that, that being so, 
the Court had no jurisdiction to remove the attachment. 
And they have held further that it follows that 
Order 21, Rule 63, read with Order 38, Rule. 8; does 
not give a right to sue fora declaration, = 
“On the quetpe of the power of a Court to attack’ 
iis “jurisdiction I am alisha that ‘he. pa of 
thé Courts below are wrong, The District Judge’ 
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followed the decision in Bhai Khan v. Des Raj (1) in 
preference to A. R. d. R.S. M. Somasundram Chetty v 
S.M.R, M. Muthu Veerappa Chetty (2) and was right 
in doing so, because the latter case is not reported 
in the authorised reports. But meither of these 
decisions is binding on this Court and in my opinion 
the second case states the law correctly. I have 
referred to the original record and find that in the 
published report the judgment is correctly reproduced. 
This is a carefully reasoned judgment with all the 
arguments in which I fully agree. They are very clearly 
stated and it is not necessary for me to repeat them 
here. 

In Bhai Khan’s case (1) I think that the learned 


Additional Judicial Commissioner did not attach 


sufficient importance to the fact that the words in 


section 483 of the Code of 1882, which expressly. 


limited the power: of attachment to property within 
the jurisdiction of the Court, were deleted when. the 
present Code was enacted. He seems also to have 
overlooked the provisions of section 136, and also 
the fact that section 46 was a new addition when the 
present Code was enacted.- The fact that by this 
section (46) the legislature expressly gave the Court 
which has passed a decree power to attach tempararily 
property outside its jurisdiction entirely destroys the 
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force of the argument quoted at the top of page 17 ° 


of the report. 

I find. that the Yedashe Souk had the. power to 
attach before judgment property in the Lewe Town- 
ship, though it adopted very irregular procedure in 
doing so. Having attached the property I think it 
necessarily follows that it had the power to entertain 
an application for removal of the attachment and to 
remove that attachment. 


Pee 2 
(1) 2 U.B.R. (1914-16) 16. (2) C.R. No, 419 of 1908, Ch. Ct, L.B.;4B.L.T, 89... 
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Here a question arises whether, when property is 
attached by a Court which has not local jurisdiction 
at the place where the property is ‘situated, an appli- 
cation for removal of the attachmenf should not be 
allowed to be made in the Court which has actually 
effected the attachment, whether under section 136 
or under section 46. In the particular case now 
before me there is no very great distance between 
Yedashe and Lewe, so that although the defendant 
has had to go to another district to prefer his objection 
and must therefore have suffered inconvenience that 
inconvenience is probably not very serious. — But’ it 
might easily happen that the distance between the attach- 
ing Court. and the place of attachment might be very 
great and that i in consequence the expense and incon- 
venience of: preferring an objection might be prohibi- 
tive. I think that some provision might desirably be 
made to meet this difficulty. But as the law actually 
stands I think that there is no doubt that the Court 
which ordered an.attachment has also’ power to 
temove that attachment, and that therefore the Town: 
ship Court ‘of Yedashe acted within its jurisdiction 
in passing: the order of removal. 
ee would like to add ‘that my remarks above must 
not be read as a decision that the Townsip Court 
of Lewe had not also power to remove'the attachment. 


That question does not arise in this case, and my. 


only object is to call attention to possible difficulties 
‘which: might sree) be. dealt with before they 


actually arise. ° 
tA further question is ihettice® the effect of Rule 8 


“of | “Order 38° makes Rule 63 of -Order 21 applicable 
to orders ‘passed. on objections’ to attachments: before 


Sudgment. In’ my opinion it does. 


Finally , the question arises as to. ‘the place of 


Sasttution: of’ -this suit. I should like to hold that 
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_the suit must be instituted at Lewe, where the 1931 
property is situated, but I think that this question is msm. 
settled by section 20 of the Code. The suit could  *™ 
be instituted at .Lewe, where the defendant resides, Mavns Sen. 
but under section 20 (c) it may also be instituted | CARR, J. 
where the cause of action arose, and that, I think, 
was in the Township Court of * Yedashe which 
removed the attachment. | 

I ‘set aside the judgments and decrees of the 
Courts below and remand the suit to the Township 
Court of Yedashe for trial and disposal on its merits. 
The appellant will be granted a certificate for the 
refund of the Court-fee paid on this appeal. The 
other costs in this appeal—advocate's fees three gold 
mohurs—and the costs in the District Court will be 
costs in the suit and will follow its Bical 





APPELLATE CIVIL. 
Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Sen. 


ABDULLA ABDUL GANY > 1931 


hoe we July 7. 
B. K. CHATTERJEE.* °: 


Suit for possession—Receiver of property—-Auction-purchaser at court sale 

. -=Party entitled to sue.for possession. : 

When'a ‘sale certificate has Been issued. to the BRN ae fen at a 

court sale the person entitled to sue for~ possession. of: the property is the: 

auction-purchaser, and not a receiver who had been appointed i in the suit or 
execution proceedings. 


Leach and Ganguli for the appellant. 
‘Chari for the ‘respondent. 


PaGE, C.J.—This appeal must be “allowed. 
On .the .15th of March 1927 °a ‘chettyar firm 
obtained a mortgage decree against ‘one. Po Sin... On 


* Civil Miscellaneous -Appeal No. 38 of. 1931. from the order of the’ District 
Court of Myaungimya in Civil Regular No. 95 of 1930. 
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the 8th of April 1927 an application was made for 
execution of the mortgage decree. On the 14th of 
May 1927 the judgment-debtor sold part of the 
property subject to the mortgagee to the appellant. 
On the 19th of July 1928 an interim .receiver of the 
mortgaged property was appointed at the instance of 
the decree-holder, and the inéerim appointment of 
the receiver was confirmed on the 26th November 
1928. The receiver was appointed because thé wife 
of the judgment-debtor had filed a declaratory suit 
claiming an interest in the mortgaged property, and 
also had applied for a stay of the sale in execution 
of the decree, and the learned District. Judge was of 
opinion that the best way of “frustrating the design’ 
éf the judgment-debtor and his wife” to defeat and 
obstruct ‘the sale. in execution of the decree was to 
appoint a receiver. The receiver who was appointed 
was the present respondent. On. the 14th of January 
1929 .the whole of the property. subject to the 
mortgage was sold in execution of the decree, 
including the property sold on the 14th of May 1927- 
to the appellant, and the property was purchased by 
the decree-holder. No objection was raised by the 
judgment-debtor or anyone else*to the sale, and on 
the 11th of June 1929 the sale was confirmed, and 
en the 29th of September 1929 a sale certificate was 


‘granted. On the 14th of December 1929, as the 


proceeds. of the sale were not sufficient to satisfy the 
decree, a personal decree for the balance was passed 
against the judgment- debtor. ‘On the 18th November 
1930 the respondent, as receiver, applied for leave to 
sue the appellant for possession of the property sold 


‘to him, upon the ground that he had refused to- 


déliver. up. possession ‘of the property to the receiver; 
and on the 3rd. December, leave in that behalf" 
having. been. granted, thé present. suit was filed. A 
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preliminary issue as to whether the suit was 
maintainable was tried and determined by the learned 
District Judge, who passed a decree in favour of the 
respondent. The* appellant thereupon filed the 
present appeal. + 

There is only one point tha! falls for determina- 
tion in the appeal, namely, whether in the 
circumstances obtaining in the present case the 
receiver was entitled to sue for possession of the 
property. On behalf of the respondent it is urged 
that inasmuch as the receivér was granted all the 
powers that a receiver could be given under Order 
40,'he was entitled as receiver to sue for possession 
of the property. On the other hand it is urged on 
behalf of the appellant that, as a sale certificate was 


granted by the Court to the’ chéttyar who had 
bought the property at the auction sale, the only: 


person entitled to recover possession of the property 
was the auction-purchaser. Now, it is common 
ground that the effect of the sale certificate was that 
an absolute title to the property in suit passed to 
the auction-purchaser,; and it is also conceded on 
behalf of the respondent that the right of the receiver 


to sue did not depend upon the receiver possessing. 
any title to the property, but upon the authority in. 
that behalf that he had been given under the order 


of the Court. In my opinion, in so far as the Court 


granted him authority to sue for possession of this: 
property the authority granted in that behalf must bé: 


taken .to have been withdrawn whén the Court by 
the certificate of sale granted an absolute title in the 
property to the auctiori-purchaser, thereby authorising 


him to sue for possession thereof. It became obvious: 
that that was the position after the following questiori' 
had been put to the leatned advocate for the: 
respondent: “Assume that the. receiver bruaght a 
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suit for possession, and that the auction-purchaser 
also “brought a suit for possession, (it being common 
ground that they are not entitled to possession in the 
same right), which -suit would succeed, and, which 
suit would fail?’ To that question -there can be 
but one answer. , I am clearly of opinion that the 
suit of the auction-purchaser would succeed. In 
my opinion after the sale certificate had been issued 
the person who was entitled to sue for possession 
of the property was the auction-purchaser, and 
not. the receiver, . The result is that. the suit. 
fails. 

It was, however, further urged on behalf of the 
respondent that this is. a case in which the Court 
ought to exercise the. jurisdiction with which it is 
invested under Order I, Rule 10. In my opinion, in. 
the circumstances obtaining in this case, the Court 
ought not to accede to that contention. Why the 
chettyar elected to allow the ‘suit to be filed for 
possession by the receiver is a matter of conjecture. 
It may be, as suggested by the learned advocate for 
the respondent, that he took that course because he. 
thought that a suit brought by an officer of the 
Court would be more likely to succeed than a suit 
brought. by a chettyar, or, again, it may be that his 
advisers took the view that if the chettyar himself 
brought: a suit:for possession he might find his claim. 


‘countered. by the provisions of section 47 of: the 


Code of Civil Procedure. -Be that as it. may, it is 
quite: clear that whatever the amount of mesne 


profits the receiver might be able to claim, all that . 


the auction-purchaser would be. entitled to recover. - 
would be mesne profits from the date upon ‘which - 
the sale took place. In these circumstances, :in our 
opinion,.the Court ought not to apply:the provisions 
of Order I, Rule 10. - 


Wor, Tx! RANGOON SERIES. — 569 


The result is that the appeal is allowed, the whee 
decree of the District Court set aside, and the suit Avoutza 





; F i ABDUL GANY 
dismissed. We make no order as to costs. 2. 
4 B.K. 
CHATTERJEE. 
Sin, J.—I, agree. ss 
PAGE, C.J. 
APPELLATE CIVIL. 
Before Sir Arthur Page, Kt., Chief Justice, aud Myr. Justice Sen. 
SHADEO 1931 
v. , July 13 


MAHRAJI. _AND ANOTHER.* 


Minor-—-Guardian’s remedy for -restoration of en eet jor custody— 
Guardians and Wards Act (VII of 1890), s. 25. 
“The: remedy of a guardian for restoration af the custody of a minor is by 
way of application under the Guardians and Wards Act, and not ae filing a 
regular suit. a : 


Arunachellam Pillay y v. te 8 B.L. rT. 28 5 Besant v. Narayaniah, LL.R. 
38 Mad. 807 ; Sathi v. Ramandi, LL.R. 42 Mad. 647 ; Shan Lal V. Bindo, L.L.R. 
26 All. 594 ; Utma Kuar v. Bhagwania Kyfar, LL.R. 37 All. 515—sollowed. 


Achrailal v. Chimanlal, 1.L.R. 40/6om. 600 ; Mathuraban v, Tewary, 10 
B.L.T. 186; Ma Shwe Ge v. Maung Shwe Pan, 2 L.B.R. 140; Sharifav. 
Munekhan, LL.R. 25 Bom. pest cat 


Rauf for the appellant: A Hindu - bidhandl® is 
entitled to file a suit.to obtain custody of his minor 
wife from her parents as her natural guardian. The 
Guardians and Wards Act is not exhaustive, and the 
right to file a suit which existed before the passing 
of the Act is. not taken’ away by the Act, either 
expressly or by implication. See Sharifa v. Munekhan 
(1); Achrailal v. Chimanlal (2); Ma Shwe Ge v. 
Mg. Shwe Pan Gis _ Mathuraban Vv. Tewary | (4). 





* Civil First’ Appeal No, 69 of 1931 frorn the judgment of this Court on the. 
Original Side in Civil Regular No, 605 of 1930, 

(1) (1901)° I. LR. 25 Bom. 574. i + (3)/(4903) 2 LBR. 140. 

{2} (1916):1.L.R:40 Born. 600... (4). 10 B.L.T: 186. 
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The decision in Besant v. Narayaniah (1) is 
distinguishable. Sathi v. Ramandi (2) goes too far. 
The High Court has wider jurisdiction than a Dis- 
trict Court, and can entertain all civil suits unless 
explicitly barred. If it is denied that the appellant 
has custody of his wife, then he will have no remedy 
under s. 25 of the Guardians and Wards Act. 


Miss Dantra for the respondents. The only 
course open to a husband in order to obtain the 
custody of his. minor wife is to apply. under the 
Guardians and Wards Act. The Court must then 
consider whether it is for the benefit of the minor to 
hand her GPeE 
has so held in Bysant’s case (1). Prior to -that case 
the Allahabad ’.High Court took the same view in 
Sham Lal -v. Bindo (3) and in Utma Kuar -v. 
Bhagwanta Kuar (4. A Full Bench of the Madras: 
High Court in Sathi v. Ramandi (2), has followed the 
Privy Council case. 





Pace, C.J.—This is a suit bya Hindu” husband 
for an order that his minor wife should be restored 
to his custody as her guardian. The judgment of the 


_ lower court and of this: court proceeds upon the 


footing (i) that the suit was brought by the. plaintiff 
as the guardian of his wife and not vtherwise; and 
(ii) that’ the plaintiff claimed that the custody ‘of 
his wife should be restored to, him as she had been 
removed from his custody by her parénts. That this 
is the plaintiff's cause of actioti is clear from 
paragraph 3 of the plaint, and paragiaph ye 8 the 
writtett statemerit. 

~ The learned trial Judge held (i) that’ the plaintiff 
was a major at the time’ when he filed his suit ; and 





(4) (1915) LL.R: 38 Mad. 807. (3) (1904) LE.R..26 All 5304, 
(2) (1949) L.L.R: 42, Mad. 647. (4).(1915) LE.R..37. All. 575. 
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(ii) that, having regard to the provisions .of the 
Guardians and Wards Act (VIII of 1890), the remedy 
of the plaintiff lay in an application under section 25 
of the Guardians and Wards Act, and not by filing 
a regular suit. The suit was dismissed. 

At the hearing of the appeal it was urged by the 
- learned advocate for the appellant that, although the 
appellant was entitled to apply that the custody of 
his’ wife should be restored to him under the 
Guardians and Wards Act, he had an _ alternative 
right to file a regular suit in that behalf. 

Now, it is common ground that before the passing 
of the Guardians and Wards Act the plaintiff would 
havSs been entitled to file a fegular suit for the 
restoratiog of the custody of his minor wife, and it 
is urged on behalf of the appellant that the right 
which he possessed before the passing of the Act 
was not taken away by express terms or necessary 
implication by the Guardians and Wards Act. The 
Guardians and Wards Act does not purport to be 
exhaustive of all questions that arise with respect to 
the custody of a minor, but, in my opinion, in cases 
to which section 25 applies it is incumbent upon the 
guardian to proceed by way of application under the 
Guardians and Wards Act, and not by a regular suit. 


The case is concluded, in my opinion, against the 


appellant both on principle and by authority. As 


was pointed out in Ma Shwe Ge v. Maung Shwe Pan 


(1) and Sham Lal v. Bindo (2) to hold that there 
were concurrent or alternative remedies. open to a 
guardian who sought the restoration of the custody 
of a minor would lead to great inconvenience, for it 
might be that there would be subsisting at the same 


time an order made in a suit by ‘orie person claiming ~ 


to be the’ guardian of a minot for restoration of the 
(1) (1903) 2 L.B.R. 140... - (2) (4904) ELAR. 26 alll. 594. 
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minor to his custody, and also an order made on an 
application under the Guardians and Wards Act by 
another person claiming to be the guardian of the 
minor for an order that the custody of the minor 
should be restored to him. In my opinjon the object 
of the Legislature in enacting s. 25 of the Guardians 
and Wards Act was that in cases to which that sec- 
tiou applied the guardian should be bound to seek 
redress as provided in the Act, and not otherwise. 
I am of opinion that the case is also concluded against 
the appellant by authority. In Besant v. Narayaniah (1) 
Lord Parker, in delivering the judgment of the Privy 
Council, laid down that “the District Court in 
which the suit was instituted had no jurisdiction over 
the infants except such jurisdiction as was conferred 
by the Guardians and Wards Act,. 1890.” That was 
a case in which a natural guardian sought to recover 
the custody of his minor sons. Prior to Besant’s 
case the.same view had been expressed by the 
Allahabad High Court in Sham Lal v.. Bindo (2) 
and in. Utma. Kuar v. Bhagwanta.: ‘Ruar | (3); and 
after the decision of the Privy. Council iu Besant v. 
Narayaniah (1), the Chief Court of Lower Burma in 
Arunachellam Pillay v. Iyama (4) held that the effect 
of the ruling of the Privy Council in that case was 
that proceedings by a guardian for restoration of the 
custody of a minor must be taken under the Guardians 
and. Wards Act, and not by way of.a separate suit. 
In Sathi v. Ramandi Pandaram (5) Wallis, C.J., when 
considering the effect of Besant v. Nar ayariah (1), 

observed that : 


. The question for decision was water a civil ‘suit ‘not. under 
Hie Guardians and War ds Act, would lie in the Civil Court. The 


(1) (1915) 1 I.L.R. 38 Mad. 807. .~ (3) W915) 1 L L.R. 37 All: 515. 
-(2} (19043 LL. R. 26 All. 594. é 4). 8 B.L.T. 128. 
* (5) (1919) LL.R., 42 Mad. 647: at p, 652 : 
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Privy Council held that it would not, and assigned as the sole but 
sufficient reason for so holding the fact that the District Court had 
no jurisdiction in tlfe case except under the Guardians and Wards 
Act. This I feal bound to construe asa ruling that the jurisdic- 
tion conferred by the Guardians and Wards Act was exclusive, 
and that the right of proceeding independently by civil suit no 
longer existed.” 

‘On the other hand the learned advocate on 
behalf of the appellant referred to Sharifa v. 
Munekhan {1) in which case the Bombay High Court 
held that the remedy by way of a regular suit in a 
proceeding in which an application might have been 
made under the Guardians and Wards Act, was not 
ousted by that Act; but Jenkins, C.J., in the course 
of his judgment, observed that in so holding the 
Bombay Court was concluded by an: earlier decision 
of that Court, and his Lordship added-: 


“Tt appears to ine under the circumstances profitless to antes 


on any discussion of the question ; for even if we disagreed with. 


‘that decision we could only refer the matter to a Full Bench. 
When, however, the Legislature comes'to amend Act VIII of 1890 
(which I trust may be at no distant date), it will, I think, be 
worthy of consideration whether the procedure under the Act 


should not be explicitly substituted for an -ordinary.. suit; and the 


postion of a father at the, same time made clear.” 


Jenkins, C.]J., therefore, did. not purport to. express 
any opinion of his own as to whether, if. the matter 
were open, he would have decided the question one 


way or the other. Reference was also. made to: 


Ma Shwe Ge v. Maung Shwe Pan. (2) in which 


a Full Bench of the Chief Court came to the: 
conclusion that in the circumstances of that case. 


inasmuch as “the ~person who claims to be the 
‘natural guardian has never had the custody of the 
minor” it could not be held that a regular suit was 





(1) (1901) LL.R., 23 Bom, 574. (2) (1903) 2 L.B.R. 140. 
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barred. In Achratlal Jekisandas v. Chimanlal 
Parbhudas (1) the Bombay High Court was “not 
prepared to hold that the dictum of the Privy 
Council in Annie Besant v. Narayaniah to the effect 
that a suit inter portes is not the proper proceeding 
was intended to be of such general application as 
virtually to overrule the decision of this Court in 
Sharifa v. Munekhan;” and Scott, C.J., added that 
“section 25 cannot apply to this case for the ward 
has never left or been removed from the custody of 


his guardian.” In Mathuraban v. D. Tewary (2', Robin- 
_son, J., dissented from Arunachellam Pillai v. Ilyana 3} 


and followed Ma Shwe Ge v. Maung Shwe Pan (4) but 
in Mathuraban v. D. Tewary.(2) as in Ma Shwe Ge 
v. Maung Shwe Pan (4) section 25 had no application, 
for the plaintiff had never had the custody of the 
minor. For these reasons, in my opinion, the law 
as laid down by the Full Bench of the Madras High 
Court in Sathi vy. Ramandi Pandaram (5) was 
eorrect, and this appeal. must be dismissed with 
costs. 


SEN, J.—I agree. 





(1) (1916) LL.R. 40 Bom. 600, —-*— (3) 8 BLL.T. 128. 
(2) 10 B.L-T. 186. (4) (1903) 2 L.B.R. 140. 
(5) (1919) LER. 42 Mad. 647. 
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APPELLATE CIVIL. 
eBefore Sir Arthur Page, Kt, Chief Justice, and Mr. Justice Sen, 


SAW HLA PRU 
v. 
S. S. HALKAR AND ANOTHER.* 


Advocate’s negligence—Requisite skill and prudence—Omission from compromise- 
petition of client's claim for mesne profits—Belief that mesne profits could 
be claimed subsequently—Court's decision to the contrary—Ltmitation Act 
(1X of 1908}, Sch I, Art, 90—Knowledge of negligent act. 

Under the terms of a compromise, drafted by the plaintiff's advocates pail 
embodied in a decree of the Court, the plaintiff was declared entitled to one- 
third of the joint interest of himself and his wife (both Burmese Buddhists, and 
now divorced by mutual consent) in the estate of her late father as at the time 
of the father’s death. The plaintiff's advocates omitted from the petition any 
refererice to the plaintiff's claim for mesne profits, as there was some uncer 
tainty as tohis exact share therein and the advocates were of opinion that 


he could recover the mesne profits in.a subsequent proceeding. In an ~ 
administration suit brought by the plaintiff against his wife and others, the trial: 


Court, as well as the apyiellate Court, held that upon a true construction of the 
compromise-decree the plaintiff was not entitled to claim any mesne profits. 
The plaintiff then sued his advocates for damages for negligence. The suit 
-was filed more than three years after the date of the compromise-decree, but 
within three years from the date of the judgment in the administration suit. 
Held, that an advocate in the exercise of his profession.is bound to exercise 
reasonable skill and prudence, but is nut expected to be infallible. The con- 
struction put by the plaintiff's advocates on the compromise-decree not being so 


unreasonable that it could be said that no skilled advocate would advise his 


client in that sense the plaintiff’s claim failed. 
Held also, that the plaintiff’s claim was barred under Article 90 of the 
Limitation Act. Limitation began.to run from the time when the plaintiff came 


to know of the defendant’s negligent act, and not from the time when the plain- 


tiff first realized or concluded that the act was negligent. 


The facts of the case are set out in the judgment. 


Leach with Kyaw Zan for the appellant. The 
question of limitation was not governed by Article 
36, but by Article 90 of the Indian Limitation Act, 


under which time commenced to’ run when ‘the 





* Civil First Appeal No. 66 of 1931 from the judginent of the Original Side 
of this Court in Civil Regular No. 141 of 1930. 
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agent’s negligent act came to be known to the 
principal. An advocate was an agent within Article 
90. ‘The appellant was not aware that the advice 
he had received from the respondents was erroneous 
until after he had received independent advice, and 
the Court of Appeal had decided that under the 
terms of the compromise he was not entitled to any 
share of the mesne profits. The suit was filed within 
three years from the time when the appellant 
discovered the respondents’ negligence. The respon- 
dents ought to have known, having regard to the 
teyms of the compromise-petition that the appellant: 
would not be entitled to any share. in the mesne. 


profits. The appellant in the ordinary course would: 


have been entitled to mesne profits, and in not 
warning. him beforehand as to the effect of this 
compromise-petition ~ the respondents had acted 
negligently. 


Burjorjee with Loo Nez for the first pon deuh 


_ Hay for the second-respondent. The act consti- 
tuiing the negligence is the cause of action and time 
runs under Article 90 from the date when the 
plaintiff had knowledge of the act, and not from the 
date when he conceived that that act amounted to 
negligence. The alleged negligent act was admittedly 
known to the plaintiff more than three years before 
the commencement of oa action, and the suit is 
barred. 

Counsel was not called upon to argue on ‘the: 
facts of the case. 


“PAGE, Cla this case the aleinatte seeks to 
recover damages from two advocates of the. High 
Court upon the ground that in the course. of, their 
duty as. advocates » they were guilty of. negligence 
whereby he has suffered damages. The . suit ‘Was 
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dismissed with costs by my brother Das, J. The 
plaintiff has preferred the present appeal. 

In my opinion the suit is misconceived, and must 
fail both upow the law and the facts. It appears 
that the plainfiff went through a course of training 
in law in England, and has held the post of Town- 
ship Judge and Township Magistrate. He married 
Ma Wa, whose father, a wealthy Burmese gentleman, 
died in 1923 leaving .an estate valued at some 20 
lakhs. The share of Ma Wa in her father’s estate 
amounted to Rs. 4,70,000 and under the customary 
law of the Burmese Buddhists to which Ma Wa and 
her husband were subject the plaintiff became 
entitled to a vested interest in one-third of the share 
that Ma Wa inherited from her father. . It appears, 
however, that the acquisition of this property by the 
plaintiff and his wife resulted not in happiness but 
in discord, and (after a number of matrimonial 
disputes in 1925 the plaintiff brought two suits, 
No. 265 of 1925 against his wife Ma Wa for restitu- 


tion of conjugal rights, and No. 266 of 1925 against. 


his: wife and her brothers for an injunction to 
restrain the defendants from. interfering with the 
one-third share which. the plaintiff claimed in the 
property that his wife had inherited from her father. 
Ma Wa in the same year brought a suit, No. 337: of 
1925, against the plaintiff for divorce on the ground 
of his cruelty, The three suits were heard together, 
and on the 28th of May 1926 a compromise putting 
an end to the whole litigation was ‘entered into by 


the plaintiff and Ma Wa. The compromise- -decree 


was in the following terms : 
(1) That the parties have compromised Civil 
Regular No, 337 of 1925 as follows: . 
(2) That there be-a decree for divorce as by 
; mutual consent between the parties. 
40 
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(3) That there be a declaration that Maung fe 
Hla Pru (the defendant) is entitled | 
one-third of the joint interest of a 
said Maung Saw Hla Pru and Ma Wa 
in the estate of U Sa Ye and Daw Suin 
at the time of the said U Sa Ye's 

death. ; 

The compromise-petition was signed by U Mya 
Bu and Dr. Ba Maw on behalf of the plaintiff, by 
Mr. Halkar and U Hla Tun Pru on behalf of the 
defendant, and also by the plaintiff and his wife Ma 
Wa personally. 

Whether or not the plaintiff would be entitled to 
succeed in a suit for negligence against Mr. Halkar 
and U, Hla Tun. Pru, who had acted for him 
throughout this litigation, depended upon the con- 
struction of the third clause of this compromise- 
decrees In a subsequent suit, No. 460 of 1926, 
which was brought by the plaintiff against Ma Wa 
and others for the administration of the estate of 
Ma Wa’s father, it was held both by the learned 
trial Judge and also by this Court on appeal that 
upon’ a true construction of clause 3 of the compro- 
mise-decree the plaintiff was debarred from claiming. 
ahy mesne profits accruing in respect of the plaintiff's 
one-third -share of the property that Ma Wa had 
received by way of inheritance from her father. For 
the purpose of the present suit it must be taken 
that.the construction placed upon clause 3 of the. 
compromise-decree in Civil Regular No. 460 of 1926, 
was correct. It is not disputed that the plaintiff “im, 
the course of conferences with the learned advoce 
whom he had employed, had expressed his desi 
claim mesne: profits in respect of his share it 
property inherited by Ma Wa, and it. mus 
that his right to claim these mesne. 
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excluded by clause 3 of the compromise-decree. It 
follows, therefore, that if the view taken by the 
defendants that upon a true construction of clause 3 
the plaintiff’s right to claim mesne profits was not 
excluded was a construction sc unreasonable that no 
skilled legal adviser would advise a client in that 
sense. then, no doubt, in a suit which is otherwise 
maintainable the plaintiff would be entitled to recover 
damages for negligence against the defendants. 
Now, the construction which the defendants were 
of opinion should be placed upon clause 3 was that 
it gave the plaintiff a right to a third share of the 
interest of his wife in the estate of her father as at 
the time of her father’s death, and that it was clear 


. that as from the ‘time of Ma Wa’s father’s death. 


_ that third share must be treated as belonging to the 
plaintiff, he would be entitled to recover, in proceed- 
ings filed in that Behalf, such mesne profits in respect 
of the third share as had accrued since that date. 
In the view that the defendants took it could not be 
held, having regard to. the terms of clause 3, that 
Ma Wa would be entitled’ to receive the profits 
accruing in respect of the plaintiff’s one-third share 
from the time when the share had been allotted to 
him under the compromise-decree. An advocate of 
this Court in the exercisé. of his profession is bound 
to exercise reasonable skill and prudence, but he is 
not expected to be infallible, and unless the Court 
is satisfied that the construction put:upon clause 3 
by the defendants was not such. a construction ‘as 
could teasonably be placed upon ‘that clause by. an 
advocate exercising reasonable skill and caré, the 
plaintiff’s suit for negligence against the defendant, 
must fail. In my opinion it cannot be’ held that the 


construction which the defendants put upon the 


compromise- -decree was so unreasonable as to. render 


fF 


193i 


Saw Hira 
PRu 
wu 
S. S. HALKAR 


PaGE, CJ. 


580 


1931 
Saw His 
PRU 


, Uv. 
S.S. HALKaAR. 


PacE, CJ. 


INDIAN LAW REPORTS, [Vo t. 1X 


them liable to damages for negligence in a suit 
filed by the plaintiff in that behalf. 

The casc, however, does not rest, there, because, 
in my opinion, the plaintiff's suit is also barred by 
limitation. This*suit, in which damages for negli- 
gence are claimed by a client against an advocate 
of this Court, is governed by Article 90 of the 
First Schedule of the Limitation Act (IX of 1908) 
which runs as follows: 

“90. Other suits by principals against agents for negligence | 


or misconduct. . . . 3years. . . . when 
the neglect or misconduct becomes known to the 
_ plaintiff.” 


Article 90 is not happily worded, for the law 
knows -nothing of negligence. or misconduct in the 
abstract, and no cause of action can exist, and. 
no suit will lie, that is founded on negligence or 
misconduct as such. A suit for negligence in Article 
90 means a suit in respect of some negligent act. 
or omission, and in the third column where. it is’ 
prescribed that limitation shall run from the time 
when the neglect becomes known to the ‘plaintiff, 
these words mean from the time when the négli- 
gent act of omission becomes known to the plaintiff. 
Whether the act is negligent or not does not 
-depend upon. the knowledge of the plaintiff for 
the: act or omission as a matter of fact is negli- 
gent or ‘not negligent whether the seals was or 
was not aware of it, ne i 
, In my opinion limitation begins to. tun ‘om: tha: 
to +know’ of the’ 
the’ time when the’ 
Soncluded ‘that the act was.. 
i@ for the purpose ‘of 
at the defendants: ‘were’ 
itting to make any reference : 
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to the plaintiff's claim to mesne profits in clause 3 
of the compromise, it 1s common ground that the 
plaintiff was fully aware of the negligent concuct 
of the defendants on the 28th May 1926 when the 
comprémise was entered into. The advocates con- 
cerned in this litigation on both sides were uncertain 
whether the plaintiff was entitlet to one-half or 
one-third of the mesne profits accruing in respect 
‘of the property inherited by his wife. It depended 
upon a question of Buddhist law which was not 
free from difficulty. It was considered, therefore, 
advisable not to postpone the settlement of this 
litigation by delaying the compromise until it had 
been determined whether the. plaintiff was entitled 
to a half or third share in the mesne profits, and 
although it was common ground that the plaintiff 
normally would be entitled to.-a one-third interest 
‘in the property inherited by his wife after their 
marriage, it must be borne in mind that if Ma 
Wa’s suit for divorce had succeeded the. plaintiff 
would not have obtained any share or interest in 
her property. No doubt, the learned advocates 
appearing on behalf of the plaintiff and the defendant 


respectively bore in mind all the circumstances - 


obtaining at the time, when the compromise was 
effected, and the advocates who represented the 
plaintiff were most anxious that no mention should 
be made of the claim to mesne profits in the compro- 
mise-decree. The plaintiff, however, desired that his 
right to mesne profits should be set out specifically 
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course of his evidence he stated that it . was 
Mr. Halkar, one of the ‘defendants, who had urged 
the second defendant, who was the junior advocate 
appearing for the plaintiff, to insert in clause 3 the 
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words “at the time of the said U Sa Ye’s death’”’. 
He stated that when Mr Halkar “made this sugges- 
tion, I protested at once to Halkar not to add these 
words”. Notwithstanding his pretest, however, it 
was pointed out by \ir. Halkar that in his Opinion 
the terms in which clause 3 was couched did not 
prevent the plaintiff fro recovering such a share of 
the mesne profits as ultimately it would be ascertained 
that he was entitled to receive, and the plaintiff then 
consented to the omission of any reference to the 


-mesne profits. In his evidence the plaintiff added, 


“according to me there was no compromise as regards 
the mesne profits. We left that question as an open 
question”. It is quite obvious that on the 28th of 


‘May 1926, when the compromise was: effected, the 


plaintiff was fully aware of the action of his silvisers 
in deliberately leaving out of the compromise any 
reference to his slain for mesne profits. I am of 


‘opinion that the finding of fact to that effect by the 


learned trial Judge concludes the question of limita- 
tion against the plaintiff; for, in my opinion, if the 
plaintiff knew that his advisers were deliberately leav- 
ing out of the compromise-decree any reference to his 
claim for mesne profits, and their conduct in ‘so 
doing in fact amounted to negligence, on the 28th 


of May 1926 the plaintiff became aware of the negli- 


gent conduct of the defendants, and inasmuch as the 


‘present suit. was not filed until the 14th of March 


1930, that is to.say more than three years after the . 


‘date on which the plaintiff first knew of the negli-- 
gence of the defendants, by reason. of Article 90. of: 
the Limitation Act, the plaintiff's suit is. barred ay 
limitation. 


. The learned one on behalf of the. plaintift. 
however, contended that upon a true construction: of 


‘Article 90 limitation does not commence. to run “until, 
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the plaintiff first comes to know that the act was a 
negligent act. Such a construction, to my mind, 
would result in defeating the very object for which 
Article 90 was+enacted. For instance, suppose in 
the present case that no suit had been brought after 
the compromise-decree had been passed, and for 
many years the parties had assumed that the compro- 
- mise was cffected without negligence on the part of 
the plaintiff's advocates, notwithstanding the fact that 
no reference therein had been made to the plaintiff's 
claim to mesne profits, and. then after ten years the 
plaintiff, who all along had been aware of. the 
circumstances in which the compromise had been 
effected, came to the conclusion that the action of 
the defendants in omitting any reference in the 
compromise-decree to his share of the mesne profits 
was. negligent conduct on fheir part, could it be 
contended that limitation would begin to run only 
from the time when he came to the conclusion that 
the defendants’ action was negligent? Or again, 


suppose Chari, J., had held that the terms of clause 3 - 


of the compromise-decree debarred the plaintiff from 
obtaining mesne profits, it might reasonably be held 
that the plaintiff; at any rate after Chari, —J.’s 
judgment, must have known that the defendants were 
guilty of negligence; but suppose on appeal that the 
Court had come to the conclusion that there had 
‘been no negligence on the defendants’ part because 
the failure to refer to mesne profits in. clause 3 did 
not preclude the plaintiff from recovering these mesne 
profits in a subsequent suit; what would be the 
position of the plaintiff ?. Would. he then-be held to 
know of the defendants’ neglect, or must he be 


“taken to have forgotten the knowledge which he 


-acquired’ when Chari, J.,. passed his decree? Or 
again, suppose the case was taken to: the: Privy 
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Council, and the Privy Council restored the decree 
of Chari, J.; when could it be said that the: plaintiff 
came to know that the defendants’ act in omitting 
any reference to the mesne profits in the compromise- 
decree was a negligent act? According to the 
plaintiff’s testimony in the present suit, he was not 
satisfied even after the judgment of Chari, J., that his 
right to mesne profits had been excluded from the 
compromise-decree, and that he concluded that the 
act was a negligent act only after his application to 
the High Court for a review of the judgment of the 
High Court had been refused. A mere statement of 


_ the facts of the present Case, and the difficulties that. 


would arise if the construction for which. the learned 


“advocate for the appellant contends should be placed. 


upon Article 90 weré aécépted, are sufficient, in my 
Gpinion, to show that his contention is unsound and- 
untenable, . «1 29 2%. a 

' For'thesé reasons, in ‘my opinion, both upon the 
law and upon the facts the appeal fails, and- is. 
dismissed with costs. - - i. 


Sen, J.—I agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt, Chief Justice, and Mr, Justice Sen, 


J. G. ROBINSON 


v. 1931 - 
THE CENTRAL BANK OF INDIA, LTD. * July 21. 


Negligence of Banker—Test of negligence—Crossed cheque in favour of Public 
Body—Cheque tendered for collection by paltry person—-Suspicious endorse- 
ments—Collecting bank's duly—Alleged usage of banks in Rangoon— 
Negotiable Instruments Act (XXVI of 1881), s. 131. 

Whether or not a collecting bank is guilty of negligence within s. 131 of the 
Negotiable Instruments Act must depend upon the particular circumstances 
obtaining in each case. The test of negligence is whether the transaction of 
paying in any given cheque, coupled with the circumstances antecedent and 
present, was so out of the ordinary course that it ought to have aroused doubts 
in the banker's mind, and caused him to make inquiry. 2 

A person, known to the defendant bank to be a mere clerk, tendered to the 
_ bank a crossed cheque fur Rs. 2; 361- 12 as for collection and payment into a 
small savings bank account which: the clerk had opened on behalf of a minor of 
whom he was the guardian. The cheque was drawn by the plaintiff's agent 
(who was also the manager of the paying bank) in favour of the Corporation of 
Rangoon for the payment of taxes.. The cheque was endorsed. with a rubber 
stamp “' Chief Superintendent, Corporation of Rangoon ” and an illegible scribble 
purporting to be the name of’ such official. There was no such.official, but the 
person tendering the cheque purported. to guarantee the genuineness of the 
endorsement. The defendant bank without any inquiry credited the cheque to 
the minor’s account, and the clerk withdrew the sum on the next day. The. 
cheque was never received by the Corporation, and the endorsement was a 
forgery by the clerk, who absconded with the proceeds of the cheque, 


Held, that the circumstances were such that the defendant bank was put on 
inquiry, and having failed in its*duty was liable to the true owner of the cheque, 
the plaintiff. . It could not evade such liability by conforming to an, alleged 
usage of bankers in Rangoon that, if a collecting bankrefrainedfrom endorsing 
ona crossed cheque a guarantée that an’ endorsement. was genuine, it was 
- absolved from all further responsibility and that the paying bank, if it elected to -. 
” pay the cheque in such circumstances, did so at its peril, 

A. L, Underwood, Lid. v. Bank of Liverpool, (1924 1 KB. 776; Commissioners .. 
of Taxation v. English, Scottish and Australian Bank, Ltd., (1920) A.C. 683 ; ; Ross 

v. London County Westminster and. Parr’s Bank, (1919) 1 K.B. 678—followed. 


Keach for the appellant. The evidence did not 
Instily the finding that it was the. practice. and a 





es Civil First Appeal J No. 78--of 1931 from the judgment al this Court on the 
Original Side in Civil Regular No. 346 of 1930.” 
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1931 in Rangoon that the paying banker would not pay 


J.G crossed or order cheques unless the endorsements 
Ros’ssON were guaranteed by the collecting banker and that if 
fs the paying banker paid without such guarantee he 
Bankor took all the responsibility. The trial Judge had 
Inpra, Lr. : e ss 

misconstrued the evidence of the accountant of 
Dawsons Bank and his finding rested merely on 
the evidence of the agent of the respondent bank. 
That was not sufficient to prove a custom. “No 
other bank managers had been called and _ it 
was must improbable that there was any such 
custom. The real question- was whether the res- 
pondent bank had been guilty of negligence. A 
‘banker who does not act in good faith and without. 
negligence is not protected by Section 131 of the. 
Negotiable Instruments Act. To get the benefit of 
that section-there must be no negligence whatever 
on the part of: the collecting bank. Officials: of the 
Corporation are prohibited by- law from indorsing 
over to third parties cheques drawn in favour of the 
Corporation. Such cheques must be paid into the 
Corporation’s banking. _account with the Imperial” 
Bank of India (vide sections 61, 64 and 65 of the 
Rangoon Municipal Act, 1922). The respondent 
bank had been guilty of negligence in that it had 
collected a crossed cheque which had been drawn in 
favour of the Corporation of Rangoon and paid into 
the savings bank account of a minor without making 
any inquiry with a view. to ascertaining whether the: 
endorsement was in order. and. the person paying in | 
the cheque had a right to. it. The respondent ‘bank 
was clearly put on inquiry and in collecting the cheque, 
-without making any inquiry it had acted negligently. 
Hannan’s Lake View Central, Limited v. Armstrong 
& Co. (1) ; Ross v. London Sh Westminster and: 

(1) 16 T.L.R, 236, ra es 
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Parr's Bank (1); Commissioners of Taxation v. English pica 
Scottish Bank, Ltd. (2); d. L. Underwood v. Bank of _J.G. 

Liverpool (3); Lloyds Bank vy. Chartered Bank (4). soa na 
Even if Dawsons Bank had also been guilty of gyytear 
negligence this would not relieve the respondent , BANK or 


OER Invi, LTD. 
bank from liability. 


F. Jeejeebhoy for the respondent. A usage of 
bankers in Rangoon has been established whereby 
the paying bank refuses to pay cheques which are 
payable to order and crossed unless the collecting 
bank guarantees the payee’s endorsement. If the 
paying bank pays without such guarantee. of the col- 
lecting bank, it pays on its own responsibility. In 
the present case the Central Bank as collecting bank 
refused to guarantee the payee’s . endorsement. 
Robinson in banking with the paying bank must be 
deemed to. be bound by the usage of his own bank. 
The question has to be judged by thé. practice of 
bankers. The test is whether the transaction is so. 
out of the ordinary as to rouse doubts in the 
banker's mind, dA. L. Underwood v. Bank of 
Liverpool (3);. Commissioners of: Tavation v. English, 
Scoitish and Australian Bank (2).: 

Judged by that standard the Central. Bank is 
absolved. Apart from such usage, . the cheque had 
been endorsed by means of a-rubber stamp and a 
signature purporting to be that of thé payee. There . 
was nothing on the face of the: cheque: to arouse 
suspicion or put the Central ‘Bank on -enquiry.. If 
the payee’s .endorsement is’ ostensibly in order, the © 
collecting bank is protected, for upon such endorse: - 
ment the cheque becomes a-bearer cheque payable 

(1) (1919) 1 K.B. 678. (3) (1924) 1 KB. 775. 

(2) (1920) A.C. 683. (4) 44 T.LR. 534, 
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to a banking account. It, therefore, makes no 
difference whethcr it is paid into a savings bank 
account of a minor or to any other account, specially 
as the cheque could conceivably have.passed through 
several hands before being handed for collection. 
The collecting bank exercised all due care and 
diligence in the ordinary course of business and 
there was no departure from the usual precautions. 
If the collecting bank is required to investigate 
the title of the holder and all intermediaries through 
the payee, banking business will become impossible. 
The Corporation of Rangoon does not invariably pay 
all moneys received by it into the Imperial Bank, 
as is shown by two instances where the Centrak. 
Bank’s own pay orders in favour. of the Corporation - 
have been endorsed and handed over to individuals 
for collection.- ‘The provisions of the City of Rangoon 
Municipal Act relating to payment of all moneys 
into. the, Imperial Bank is:a matter of interal man- 
agement and cannot bind the collecting bank. ‘There 
was nothing suspicious about the account into which. 
the money was paid. The Privy Council in Com-» 
missioners of Taxation “case found nothing to rouse 
suspicion where an account was opened with an initial 
payment of £20, followed by a payment of £786 
18s, 3d. Although the account in suit was in the 
name of a minor, the - guardian had all along 
operated. on it as if it was his own, and the bank 
had no reason to be suspicious. — 


Pace, C.J.—This is a suit brought. by the drawer.’ 
of a crossed cheque against the respondent bank to 
recover damages for conversion or, in. the alternative, 
for the value of the cheque as money had and received: 
by the respondent bank to the plaintiff's use. - The” 
material. section of. the Negotiable Instruments Act . 
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(XXVI of 1881), is section 131, which runs as follows : 


“A banker who leas ti good faith and without negligence 
receiyed oryment fOr a customer of a cheque crossed generally or 
specially to hini8clf shill not, in case ihe title to the cheque proves 
defective, incur any Hbility te the true owner of the cheque by 


reason only of having reecived such pay ment.” 


.Now, it is not contended on behalf of the appellant 
that in connection with the receipt of this cheque 
by the respondent bank the bank was not acting 
bona fide. The allegation of the appellant is that in 
receiving payment of this cheque and crediting the 
proceeds to the account of a customer the respondent 
bank was guilty of negligence. It is common ground 
that the customer to whose account the proceeds 
were credited had na title to the cheque, and _ that, 


as the cheque was not delivered to the. Corporation, 


the plaintiff at all material times was the true owner 
of the cheque within section {31.: In these circum- 
stances the plaintiff alleged thatthe respondent bank 
were guilty of conversion, or, in the alternative, that 
the plaintiff was entitled to recover the proceeds of 
the cheque.as money had and. ‘received to his use. 
It appears that on the 12th. October the cheque 
in question was drawn on: Dawsons Bank, Limited, 
Rangoon, in favour of the: Corporation a Rangoon 
or order for Rs. 2,361-12-0. It was drawn on behalf 
of the _ plaintiff t G. Robinson by his attorney 
R. S. Dantra,.and it is common ground that Mr. Dantra 
had authority to. draw: this -chéque as the attorney 
and agent of the plaintiff. The cheque was: drawn 
in favour of the Corporation of Rangoon i in payment of 
municipal taxes due from the plaintiff to the Corpora- 
tion. Now, Mr. Dantra had in his employment clerk, 


-Manilal Shivehand Shah, who was ktiown to Mr. Dantra, 


and to.those who worked with and under him, as 
M: S. Shah: It so happened that Mr. Dantra at the 
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time when this cheque was drawn was also the agent of 
Dawsons Bank, and there can be little doubt that 
Manilal Shivchand Shah had become acquainted, at any 
rate to some extent, with the nature of the business 
carried on by bankers. Mr. Dantra having drawn this 
cheque on behalf of the plaintiff in favour of the Corpo- 
ration, handed the cheque to Shah with a direction that 
Shah should deliver it tothe Corporation. Shah failed 


- to do so, and nothing more is known about the history... 


of this cheque until the 9th of December, 1929, when’ 
Shah, having forged .what purported to be an endorse- 
ment on the cheque on. behalf of the Corporation, 
proceeded to the respondent bank, and tendered this 
cheque over the counter to one of the clerks of the 
bank for collection. At the same time Manilal Shiv-: 
chand instr ucted the bank to. credit. the proceeds of the 
cheque to a savings bank. account which he had opened 
with the ‘respondent: bank-on the 8th of October, 1929, 
in favour of an infant girl, Savitabai, of whions he: 
asserted that he was the guardian. The clerk to whom * 
the cheque was tendered accepted the cheque ; endorsed 
it with a rubber stamp to this effect “ Payee’s endorse- 
ment guaranteed. For the Central Bank of India, Ltd., 
Agent,” and. fook the cheque to one Tracy, who ae 
the assistant accountant of the respondent bank, and at 
that .time was acting as the chief accountant. What 
Tracy did after he’ had received the Ba may be - 
‘stated in his own words : 
ca received. Exhibit ‘A’ tie, the’ cheque in suit) from 
Maung -Nyun Pe (the clerk to whom’ the cheque had been. 
tendered by Shah), with several other cheques. I remember — 
receiving this cheque Exhibit A,'and I noticed that it was to order” 
and was a crosséd cheque payable to the Corporation of Rangoon. 
I also noticed that it purported to be endorsed by the. Chief. 
»Superintendent of the. Cor poration. of Rangoon. I did not know 
that there was such an official as’ ‘the Chief Superintendent of the-/ 
Corporation of Rangoon. I knéw that Manilal Shivchand was. 
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nota person whose endorsement I could guarantee. That was why 
I did not sign the guarantee-stamp. I knew that there wasa 
savings bank account, which Manilal Shivchand had opened in the 
name of his infant daughter. I had no time to enquire why 
Manilal Shivchand was paying into this savings bank account a 
crossed cheque drawn in favour of the Corporation of Rangoon. 
“OQ: The reason that you did not enquire why this crossed 
cheqye drawn in favour of the Corporation was being paid into the 
savings bank account of this infant was that you had no time ? 
“A: I knew that the cheque had been drawn by Mr. R. S. 
Dantra, who was the agent of Dawsons Bank, and I thought that 
he would be in the best position to know whether the cheque was 
properly endorsed. I knew his signature very well. Those are the 
yeasons why I did not enquire. I did not communicate with 
Mr. Dantra when the cheque had been presented to me for: signa- 
ture. I passed them on to the cashier for collection. I do not 
know who wasthe cashier of Dawsons Bank at that time. The 


money was collected by my bank from Dawsons Bank and. 


credited to the page oe bank account.” 


The cheque,. without the guarantee of the payee’s 
endorsement having been signed on behalf of the 
respondent bank, was returned to Dawsons Bank, and 
cleared the same day through Lloyd’s Bank, and the 
proceeds of the cheque were immediately credited to 
the savings bank account of the infant of whom Manilal 
Shivchand had stated‘ that he was the guardian. On 
the 9th December, when this cheque for Rs: 2,361-12-0 
was credited to the savings bank account of Savitabai, 
that account stood in credit to an amount of Rs. 5. On 
the 10th December Manilal Shivchand drew out.of the 
savings bank account Rs. 2 360 leaving a: balance of 


Rs. 6-12-0. This account was not further operated ~ 
upon» In January 1930 Manilal’ Shivchand. Shah: 


absconded, and when the Corporation served upon the 


plaintiff a firer demand. for payment of the taxes the- 


fraud was discovered. ° 


_ The question that falls to be determined is whether 
in’ those circumstances the respondent bank in:. 
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receiving payment of this cheque, and crediting the 
proceeds to the savings bank account of the infant 
Savitabai, was guilty of negligence. ° 

Now, whatis the duty of a collecting bank having 
regard to the terms of section 131 of the Negotiable 
Instruments Act (XXVI of 1881)? In Comuissioners 
of Taxation v. English, Scottish and Australian Bank) 
Limited (1), Lord Dunedin, delivering the vers of 
the Privy Council, observed : 

“In the case of Commissioners of State Savings Bank v. Permewan, 
Wr ight & Co. (2) ). in the High Court of Australia, Isaacs, J., says : 
‘Apart from the well-established’ rule that whether or not the 
evidence establishes that a person acts without negligence is a 
question ‘of fact, the legal principles found in Morison v. London 
County and Westminster Bank (3) and relevant to the present case 
are (i) that the question should in. strictness be determined separs. 
ately with regard to each cheque ; (ii) that the test of negligence i is 
whether tlie transaction ‘of | paying in any given cheque was so out’ 
of the ordinary course that it ought: to have aroused doubts in the 
bankers’ mind, and caused. them to make inquiry.’ If there be 
inserted: after the words ‘ given cheque’ the words ‘ coupled with 
the circumstances antecedent and present,’ their Lor chips think 
this is an accurate statement. of the law.” : 

Applying the law thus laid down to the thei of 
the present case the question is whether in the circum- 
stances disclosed in the evidence the respondent 
bank was guilty of negligence in receiving . payment 
of the cheque in suit. 

On behalf of the respondent bank m is contended | 
that however suspicious might be. the, circumstances 
in connection with the: presentation of a ‘crossed’ 
cheque for collection, the collecting bank is under 
no obligation to make any enquiry for. the purpose 
of ascertaining whether the cheque is a genuine. 
cheque, or whether the endorsements upon the cheque 








(1) (1920) Av 683, 688, 
(2) 19 CLR, 487, 478, (3): (2914) 3.K.B. 356. 
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are genuine or forged endorsements. It is urged 
that the sole obligation of a collecting bank, if it 
suspects, or is put on enquiry as to, the genuineness 
of a crossed cheque or the endorsements thereon is 
to refrain from signing the guarantee of the collecting 
bank that the endorsements are genuine, and that if 
it forwards the cheque to the paying bank in that 
condition it is absolved from further responsibility 
in the matter. It is contended that in such circum- 
stances, according to the usage of bankers obtaining 
in Rangoon, the paying bank must elect to pay or 
not to pay the cheque on its own responsibility and 


if it pays the cheque the collecting bank is at liberty, 


however extravagant the endorsements on the cheque 
might be, to credit the proceeds to the account of 
‘the gusener who had tendered it for collection. In 


has Tea proved. in the present.. case. Whether the. 


usage exists or “not is a question of fact, and the 
usage upon which the respondent bank relies is that 


in the case of every crossed cheque the collecting. 


_bank signs a form guaranteeing the genuineness of 
. the endorsement on the cheque. The only evidence 
in support of such an usage is to be found in the 
testimony of Mr. Thakur, the. agent of the respondent 
bank. In corroboration of the usage as stated by 
Mr. Thakur reliance was placed on the evidence of 
Mr. Wing, the accountant of Dawsons Bank. The 
evidence of Mr. Wing, however, is not to the same 
effect. He stated that “If there is any irregularity 
in the cheque it is usual for the collecting bank to 
guaranteé the endorsements. If there is no such 


guarantee it is the usual practice to return the cheque ~ 


unpaid. If there is no such guarantee the paying 
bank pays the amount of the cheque on its own 
sponsibility. _<I-am not satisfied upon the evidence 
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adduced in the present case that an usage in the 
form stated by Mr. Thakur has beén proved, but, in 
my opinion, assuming that an usage of this nature 
obtains amongst bankers in Rangoon, whatever rights 
or obligations may arise thereunder as between the 
collecting and the paying bank, conformity to such 
an usage would not ipso facto, as held by the learned 
trial Judge, absolve the collecting bank from all further 
responsibility in connection with the receipt of a 
crossed cheque. In every case the test to be applied 


‘in order to ascertain whether the collecting bank 


was guilty. of negligence within section 131 of the 
Negotiable Instruments Act is: that laid down. by 
Lord Dunedin in the Commissioners of Taxation v.. 
English, Scottish and Australian Bank, Limited (1). 
Now, did the collecting bank in’ the present case, 
having regard to the facts disclosed in the evidence, 
take such reasonable care: in connection with the 
payment of this cheque as a member of the mercantile 
community conversant ‘with banking business would 
be expected to take ?.. What information. had the 
respondent bank in its possession when. Manilal 
Shivchand tendered this Cheque for collection 2 Manilal 
Shivchand was known to the accountant t"Fracy, whose 
duty it was to exercise reasonable care in this matter 
on behalf of the respondent bank. Tracy knew that 
Manilal Shivchand -was merely a clerk, and in. his 
evidence Tracy admitted that .Manilal’ Shipchand: “was | 
not a person upon whose statement the bank would. 
guarantee the endorsement on a cheque. The: 
respondent bank knew that this. ‘crosséd cheque had 
been drawn in favour of'a public body, the Corpora-: 
tion of Rangoon, for Rs. 2,361-12-0. It knew that’. 


the cheque was being tendered for collection by 





(i) (1920) A.C. 683, 688, 
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Manilal Shivchand, a man of no substance. It kuew 
that the cheque was presented for collection with 
"instructions that the proceeds should be credited to 
the savings bank account of. an infant, of whom 
Manilal Shivcliand claimed to be the guardian, And 
the Bank also knew that the chaque was endorsed 
with a rubber stamp ‘‘ Chief Superintendent, Corpora- 
tion «of Rangoon,” and an illegible scribble purporting 
to be the name of that official written in ink under 
the rubber stamp. I should have expected that a 
gentleman entrusted with the duties of the chief 
accountant of the respondent bank would have been 
acquainted with the names and designation of the 


senior officials of the Corporation. As a matter of. 


fact, there is no such official as the chief superintendent 
of the Corporation of Rangoon. But for the purpose 
of. this case I will assume that the chief accountant 
of. the respondent . bank was not to be deemed to 
have notice that ‘there is not such an official as the 
chief superintendent of the Corporation of Rangoon. 


Tracy in his evidence stated that he did not know. 


whether there was such an official or not, and. there 


is no reason why his statement should not be believed. 
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At any rate, the endorsement of the cheque would no - 


have enlightened him, because what purported to be 
the signature of that official was a mere scribble that 
was wholly illegible. ©. - mt ke i 

In my opinion, however; the most casual perusal 


of the cheque ought to have aroused suspicion, and: 
put the bank on enquiry as to the genuineness. of’ 
this endorsement, for it was a crossed cheque drawn’ 


in favour of -a public body for Rs, 2,361-12-0, and 
tendered by a mere clerk for collection and payment 


into a small savjpgs bank account opened by the 
clerk in favour of an infant of whom he ‘was the. 
guardian. In Commissioners of Taxation v. English, 
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Scoitish and Australian Bank, Limited (1) where the: 
question was whether the bank was negligent in 
crediting a customer’s account with the proceeds of 
a stolen bearer cheque drawn in payment of ‘taxes, 
Lord Dunedin observed : 


“Tf the cheque had been in a different form things might well 
have been otherwise. Their Lordships cannot help remarking 
that to a certain extent the appellants have themselves to thank 
for what has happened, owing to the terms of their instructions. 
If they had insisted that in the case of payments made at the 
office, as they did insist in the case of drafts sent by post, the 
cheques should be made payable to the Commissioners of Taxation, 
then there would have been something on the face of the cheque to 
arouse inquiry. The fact that the cheque was to bearer distinguishes 
this case from Commissioners of State Savings Bank v. Permewan, 
Wright & Co.(2). In that case, in the case of thirty-six cheques, the 
cheques were drawn in favour of the Commissioners, or had such 
markings on them as showed that they. were drawn for the purpose’ 


“of paying duties. This was held, their. Lordships think rightly, to 


be a.circumstance which ought to have put the bank on inquiry 
when such cheques were presented bya private individual.” 


Again, in Ross v. London County Westminster and 
Parr’s ‘Bank, Limited @), -Bailhache, J., stated that. 


“the question is whether the. employees of a bank authorised to 


‘receive its customers’ cheques, to whom a private customer presents 


for collection a crossed cheque payable to and endorsed by a 
public official,‘ought, before treating the customer as the person 
entitled to the cheque and receiving payment of it for him, to- 
make inquiry as to the customer’s title to the cheque, and in the 


event of their failing to do so are guilty of negligence. 


It is therefore necessary to consider whether a bank: cashier at 
ordinary intelligence and care on. having these cheques presented 
to him by a private customer’ of the bank would be informed by 
the. terms of the cheques ‘themselves that it was open« to-doubt 
whether the customer had a good title to. them. . Each.of the. 
cheques in question was drawn payable to-—“‘ The Officer in charge, 
Estates Office, Canadian Overseas Military Forces,” and was: 





( (1920) Ac. 683, 688. (2) 19 CLR, 457 
) (1919) 1 KB, 678, 685, 686. 
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endorsed by that officer under the same description. Each cheque 1931 

bore upon its face the fact that it was payable to the officer of LG. 

a public department and not to a private person, and the endorse- -RoBINSon . 
vment op each chequé showed that it was being negotiated by that soa 

officer. It is net in accordance with the ordinary course of ee 


business that a cheque so drawn and endorsed should be used jypia, Lop. 
for the purpose of paying the debt of a private individual. It 
was highly improbable that the officer in charge of the Estates 
Officé would hand to de Volpi cheques in this form with the 
intention that the latter should pay them into his private account. 

It, therefore, seems to me that when de Volpi presented these 
cheques with a view to having them credited to his private 
account a cashier of ordinary intelligence and experience should 
have been put on inquiry whether or not the credit ought. to be 
made. I have come to the conclusion that the employees: of the 
defendants in treating de Volpi as the person entitled to the cheques 
and in receiving or assisting in receiving payment of the cheques 
for him without making any inquiry whether he was entitled to 

the cheques, failed to exercise due care and were guilty of 
negligence, and, therefore, that the defendants are not within the 

protection of section 82.” Hee . 


In that case the statute that was anphiaatsle was 
section 82 of the English Bills of Exchange Act, 
1882, which is to the same effect as section 131 of 
the Indian Negotiable Instruments Act. I respectfully 
agree with the observations of Bailhache, J., in Ross’s 
case, confirmed as they were by the Court of Appeal 
in A, L. Underwood, Limited v. Bank of Liverpool and 
Martins (1), and applying the test laid down “by 
Lord Dunedin in Commissioners of Taxation v. 
English, Scottish and Australian Bank, Limited (2), 
I am Clearly of opinion that the respondent bank on 
receiving the cheque in suit tendered for collection 
by Manilal Shivchand in order that .the procéeds. 
should be credited to Savitabai’s account was under. 
an obligation to. make sa as to whether the 


PAGE, C.J. 








(1) (1924) 1. K.B, 776 at p. 793, (2) (1920) A.C. 683. 


598 


1931 


J. G. 
. ROBINSON 
We 
THE 
CENTRAL 
BANK OR 


InbIA, LYb. 





PAGE, CJ. 


INDIAN LAW REPORTS. [VoL. [IX 


customer was entitled to receive the proceeds of this 
cheque, having regard to the form of the cheque 
and its endorsement, and the circumstances in which it 
was tendered for collection. But the case does not 
rest there, because at the time when it was tendered 


' for collection there was also a further endorsement 


on this cheque “ Pay signature guarantee for Savitabai 
Manilal Shivchand.” Now, although these words do 
not make sense if strictly read, it may be taken, I 
think, that Manilal Shivchand endorsed the cheque in 
this way because he thought it well to volunteer his 
personal guarantee of the genuineness of the endorse- 
ment which purported. to be that of the chief 
superintendent of the Corporation of Rangoon... Why ° 
should . Manilal Shivchand have volunteered to give 
such a’ guarantee _ unless. he was afraid that the 
respondent bank, acting with such prudence as a . 
banker | is boand ‘toexercise in the course of his 
business, would suspect: the genuineness of. what 
purported to be the endorsement of the Corporation | 
of Rangoon? Tracy,. observing this endorsement by — 
Manilal Shivchand on the back of the cheque, at: 
once decided that he could. not act upon such an 
endorsement, or place any . reliance on a. guarantee 
by such a person as Manilal Shivchand, In those 
circumstances, in my opinion, the réspondent | bank 
was bound to satisfy itself that Savitabai was entitled 
to receive payment of this cheque before it credited 
the proceeds to the savings bank account that: had 
been Opened in her name. ae: 

‘Now, with all this information’ in its possession 


creating suspicion as to the. ‘genuineness - ‘of’ this 


endorsement, were any enquiries instituted, by Tracy: 
or any one else on behalf of the respondent bank to’. 
ascertain - whether the endorsement was genuine. ora’ 
forgery, or whether Savitabai was. entitled: to ‘receive: 
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payment of the cheque? None whatever. Why not? 
Because: the respondent bank, forsooth, contended 
that it was absolved from all responsibility in connection 
with the collection of this cheque after having sent 
the cheque to Dawsons Bank without a guarantee by 
the bank that the endorsement was genuine. Such 
a contention, in my opinion, is wholly misconceived 
and’ unsustainable. Why was it that this cheque was 
paid? I am_ satisfied and hold that it was paid 
because of the negligent conduct of the respondent 
bank. The simplest inquiry would have ‘disclosed 
that the endorsement on this cheque, purporting to 
be that of the Corporation, was a forgery: If the 
respondent bank had sent the cheque to the officers of 
the Corporation of Rangoon for perusal and information 
as to whether the endorsement purporting to be that 
of the chief superintendent | of. the Corporation of 
Rangoon was genuine or not, they would have 
received an answer back in less than ten minutes. 
The answer would have been that the endorsement 
was a forgery, and the: reasonable suspicion as to its 
genuineness that the respondent bank had entertained 
would have been justified. Or, again, if the respondent 
bank had informed Dawsons Bank of the facts ‘in its 
possession in connection with the receipt of this 
cheque, and the circumstances in which it had been 
tendered for collection by Manilal Shivchand, no one 


can doubt that Dawsons Bank would not have paid 


the cheque. Mr. Tracy in his evidence: stated that he 
made no enquiries because he had. ‘“‘no time”, and 


it was urged by the learned advocate on behali of 


the respondent _ bank that business could not be 
carried on if banks were bound to investigate the 
right of their customers to receive the proceeds of 


all cheques that were tendered for collection. No. 


‘doubt that is so, and I do not suggest that banks 
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_are under any such obligation, but the answer to the 


respondent’s contention is that 

“if banks for fear of offending their customers will not make 
inquiries into unusual circumstances, they must take with the 
benefit of not annoying their customer the risk of liability because 
they do not inquire ;” 

per Scrutton, L.J., in A. L. Underwood, Limited v. 
Bank of Liverpool and Martins (1). Now, this case 
turns solely upon an issue of fact, and no question 


‘of law is involved, for whether or not a. collecting 


bank js guilty of negligence within section 131 of 
the Negotiable Instruments Act must depend upon 
the particular circumstances obtaining in each case. 
In the. present case, with all due respect’ to the 
learned trial Judge, I have no doubt. that the 
respondent bank. was guilty of negligence in receiving 
payment of this cheque for Savitabai, and . that the 
plaintiff is entitled toa decree. The. result is that 
the appeal is allowed, the decree of the trial Court 
set aside, and a decree passed in favour of the 
plaintiff for the sum, claimed, and. interest thereon at 
6 per cent. from the date of judgment, and costs-in 
both Courts. The learned advocate on behalf of the 
appellant is entitled to special costs as awarded to 
the learned advocate for the respondent bank in the 
trial Court. © 


SEN, J.—I agree. 





(1) (1924) 1 KB. 776. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Baguley. 


AH CHOUNG 1931 


Vv, nN July 13, 
KING-EMPEROR.* 


Obstructing a public servant, what is—Ver bal objection—Actual resistance or 
obstacle, essential—Penal Code (Act XLV of 1860), s. 186. 


Where a person stands by a staircase and, without any threat, or obstruction 
of thé passage, verbally objécts to,a Police search-party going upstairs, he 
cannot be convicted of the.offence struction under section 186 of. the Indian 
Penal Code. There must be some actual resistance or obstacle put in the way 
of the public servant to constitute the offence. 


Aijaz Husain v. Emperor, 17 Cr, LJ. 413 ; Emperor v. Gajadhar, 11 Cr. LJ, 
721; Nishi Kanta v. Emperor, 20 Cal, W.N. 857; Q.E. v. Gavgappa, 2 Bom, 
L.R. 541 ; Q.E. v. Sommanna, U.U.R. 15 Mad. 221—referred to, 


-¥. C. Ariff v. K.B.,1 BLT. 23—dissented from. 
‘Campagnac for the appellant. 
Maung Lat for. the ‘Crown. . 


Bacu_ey, J.—The appellant Ah Choung has been 
. convicted under section 186, Indian Penal Code, and 
fined Rs. 201 and has also been directed to pay 
Rs. 14-8 costs under section 546a, Criminal ‘Proce- 
dure Code. Hence‘ the present appeal. 

The iacts of the casé are that the Superintendent 
of the Scott Market accompanied by a bazaar-gaung, 
two outsiders and four Police Constables visited a 
certain house to search for pigs, having heard that - 
the same had been brought down to be slaughtered 
illegally. On the ground floor he found the accused 
and some other Chinamen. He explained the purpose 
of his. visit and searched the ground floor but: found - 
no pigs nor pork. He then wanted to go upstairs 





Cfiminal Sessa No. 620 of 1931 from the order of the 3rd AaciGoual- ; 
. Magistrate of Rangoon in Summary: Trial No. 296 of 1931. : 
41 
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to search but, he says, he was prevented from doing 
so by the accused and this is the obstruction 
complained of for which the appenat has been 
convicted, & 

The Magistrate who tried the cases appears ‘to have 
come to the conclusion that the appellant went and 
stood onthe stairs and blocked the way and objected 
to the party going up but a perusal of the evidence 
of the witnesses seems to me to show that this 
finding is hardly justified. U Tun We, the Superin- 
tendent of the Scott Market, says : “ Accused intercepted 
the way by standing on the staircase and preventing 
himself and the party from going upstairs.” -In cross- 
examination he says: “Accused: did not put out his 
hands though he stood: on the staircase.” Tait Singh, 
one of the Constables who accompanied him, says that 
the complainant spoke to. the accused and then the 
complainant told ‘him that he was not allowed to 
search’: upstairs. He says the accused was sitting 
on a chair near the staircase. The witness did not. 


understand exactly. what was said. Ba. Chit, the. 


bazaar-gaung, says that’ the accused spoke in Burmese 
and said: “The upstairs has nothing to do with me,” 
and the accused objected to his going ape and. went 
and stood by the staircase. Later on he says : “ Accused | 
did not actually obstruct with chis hand and block 
the way. He only said:. ‘I cannot allow people to go. 
up, It has nothing to do with me.’” The. remaining | 
witness for the prosecution Ah Eu Wa is the licensee 
of a stall in the Scott Market. for the sale of pork. 
He no doubt is somewhat. biassed against ‘persons. 
who are or are alleged to be illicit slaughterers of 
pigs. In his. deposition he says that the. accused 
stated “ No permission'can be. given to make a search... 
upstairs.” He also .says “ Accused stood at the.door- 
way leading upstairs. The doorway was: about threé: 
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feet wide and accused blocked and _ prevented 
Maung Ba Chit to. go up and also sli€tched out his 
arms.” It will thus be seen that the four witnesses 
give different versions of what happened ranging from 
the Police Constable who says that the accused 
merely sat in a chair by the side of the stairs and talked, 
to the pork-seller who says that the accused stood on 
the staircase and held out his arms to prevent anybody 
going up. 

The accused himself was examined very shortly. 
His examination. as recorded is simply .a denial of 
the charge but his counsel states that his version is 
that he did no more than what the Constable said he 


did, namely that he sat on a chair and said that the. 
upstairs was not his and consequently he could not: 


—_give__permission—for—a—search_to_be—made—bythe- 





party. He-called witnesses who prove that the 


accused is the lessee of the ground. floor. and other - 


persons rent the upstairs portion of the- house. 


On the evidence I hold that the accused did no. 


more than object verbally to the party going upstairs 


from a position close to the foot of the stairs either 


standing or sitting down, it makes no difference which, 


There is no allegation of any. threat. The. question: 


to be decided now is whether this amounts to a 
voluntary obstruction to a public servant in the 
discharge of his public functions. _— 


It is not disputed that the . Se oe of the 


Scott Market is a public servant and in searching for 
pigs illicitly slaughtered or about to be illicitly 
slaughtered he was acting in the discharge of a public 
function. 


Mr. Campagnac has succeeded in finding a good: 


many cases on the question ‘what is an obstruction’ 
but unfortunately most of them are in unauthorised 


reports and’ they do not seem to cast very much. 
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light on the. subject. The only authorised report is 
Queen-Empress v. Sommanna (1). In this case a 
District Judge had issued a commission to a certain 
person to search the house of the accused and to remove 
certain property from it to the Districtt Court. On 
the facts of the case as found by the Subdivisional 
Magistrate it is said that the commissioner went to 


‘the village of the accused, read out the order and 


asked him to allow it to be executed.. The accused 
remained inside his house and, closing the doors 


-against the commissioner, obstructed. the execution 


of the commission in spite of repeated requests. 
On these facts it would. certainly appear that the 
accused openly shut the doors to the. commissioner. 


In the judgment of the Bench which dealt with the case 
however it is stated: “ All ‘that is found is that the 
‘commissioner’... . _, read out the order and asked 


the petitioner to be allowed. to carry it out, and that 
petitioner, without giving any PEE remained. 
inside his house with closed doors.” This finding of | 


facts. does not suggest any active slamming of the 
‘doors on the face of the: commissioner but a resistance. 


which was purely passive. and in’ fact: the accused’ 
simply did nothing and continued to do nothing.. 
It was held that the conviction could not be sustained 
because the use of the word ‘ voluntarily’ in. the 
section contemplated the commission ‘of some’ overt:. 


‘act. of obstruction, and did not intend’ to render 


penal ‘mere passive conduct. Turning to. the un- 
official reports we have the case of Queen-Empress: 


v. Gavgappa (2). The headnote which accurately sets. 
‘out the judgment is as follows: “ A person objecting 


tothe search of his house, without  wsing’. force: or . 
threatening language, cannot be convicted of - an 








(1), (1892) LLLR. 15 Mad, 221,00  (2).2 Bom. LR, SAL 
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offence . . . under section 186, Indian. Penal Code.” 
The idea contained in this headnote is practically the 
same as that tobe found in the Madras case already 
cited? In Emperor v. Gajadhar (1) it was held that 
a man who merely ran away when a chaprasi came 
to arrest him on a civil warrant ’could not be con- 
victed under section 225n, Indian Penal Code, and it 
was held that to justify a conviction under that 
section or under section 186 there must be an overt 
act of resistance or obstruction. In Aijaz Husain v. 
Emperor (2) no evidence was recorded and the 
Magistrate did not say what particular fact he found 
proved. The conviction under section 225B was set 
aside because the Court was satisfied that the accused 
against whom a civil warrant of arrest had been 


issued merely “objected to being arrested and the 


chaprasi made no attempt to do so.and came away 
and complained that the accused .declitied to be 
arrested. Here again the idea is that the accused 


merely objected verbally and committed no overt act 
of obstruction The next case cited is Musammat. 
Darkan v. Emperor (3). This is of little help because. 
the order. of the High Court is simply -one setting : 
aside the conviction and sentence for the -reasons 
recorded ‘by the learned Sessions Judge and as the 


first reason given by the learned Sessions Judge was. 


that the au took cognizance-of the case without. 


jurisdiction 1 LyWas really unnecessary to go any 
further. The next case is Nishi Kanta Pal v. The 
Emperor - (4). This case which. ig one quoted by 


Ratanlal in his Law of Crimes and which is appar-’ 
ently relied. upon by the learned Magistrate is of some= 
_what- different. application. A rule was issued by the. 
Calcutta. High Court on three grounds to show cause. 





Witen iy 72) - (3) 29 Cr. L.-J: 645. 
(2) 47 Cr. LJ. 413. {4) 20 Cal. W.N. 857. 
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why a conviction under section 186, Indian Penal 
Code, should not be set aside and the judgment 
merely states that after reading the explanation of 
the Magistrate the Court is of opinion-that the con- 
viction cannot stand. It goes on to say: “‘ No offence 
under section 186, Indian Penal Code, appears to 
have been committed ;’’ but whether because there 
was no obstruction or whether because the Munsiff 
obstructed was not acting in a way justifiable in law 
is not clear. In the statement of the facts of the 
case given in the quotation from the reference by the 
Sessions Judge in appeal I gather that the Munsiff 
wanted to go along a certain waterway and the 
appellant put a fence across the waterway and com- 
pletely obstructed the Munsiff: If the judgment is 
intended to lay down ‘ffi=psoposition that’ putting a 
fence completely across a waterway is no causing of 
obstruction I can only say‘ that with respect I’ am 
unable to follow it. The last case mentioned is Y. C.. 


_ Ariff and Musoor v. King-Emperor (1). This is a case 


of the late Chief Court of Lower Burma. The Bailiff. 
went to a certain house to attach some property- 
The second accused fetched the first accused, and, when. 
he arrived, he used strong language, and both accused: 
pushed the party out of the house. It was held that 
in a case of this. kind section 95 of the Indian Penal 
Code would apply. If there had been any justifica- 
tion whatsoever for the Bailiff and his peon being in. 
the house at all Iam unable to agree that section 95 
could possibly apply to a-public servant treated in . 
this way who was acting in the execution of his: 
duties. It is also stated in the headnote of this case~ 
that a possibly strongly worded protest and order. or 
request to leave the premises does not amount to — 
obstruction. I. think this also goes rather too: far. . 

es “) 1 BLT. 23. 
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A protest I agree would not be an obstruction but a 
strongly worded protest verging on threats I consider’ 
would be an obstruction if there appeared to be the 
least likelihoods of those treats being immediately 
carried out. A public servant has not got to continue 
until he actually suffers an assault. “ If he is actually 
assaulted then section 353, Indian Penal Code, would 
apply and it seems clear that section 186 would 
apply where section 353 would not apply. The word 
‘obstruction’ has a certain connotation of passive- 
ness. Its derivation from the Latin “to build 
against or to block up” shows that it is a passive 
act and in the present case had the accused done 
some passive act which would have rendered it neces- 
sary for the search party to use force to him or ‘to 
any instrument with which he .was obstructing in 
order to carry out the search I would hold that 
there had been an obstruction within. the meaning 
of the section, as for example if he had stood on 
the stairway blocking it up so that the. party would 
have had to use force to remove, #i from the stair- 
way in order to go up. On the evidence however I 
am unable tu hold that the accused did obstruct to 
this extent. He may well have said that. as the up- 
stairs was no concern of’ his he was notin a position 
to give permission for a.search to be made by the 
party and in view of the fact that the Constable says 
that he merely sat on a chair by the side of the 
stairway and the bazaar-gaung definitely says that 
_the accused did not actually obstruct with his hand 
and block the way but stood by the staircase I must 
‘hold that he did no physical act. which could be 
regarded as obstruction while his verbal protest, not 
containing anything that could, be interpreted as a 


threat which was likely to be immediately put into. 


_ force, could not amount to obstruction either. 
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1931 I therefore set aside the conviction and sentence 


—_ 


AuCuouns and acquit. the accused. The fine will be refunded 


Kise. and also the money paid in for stamp costs. 
EMPEROR. 


a 


Bacutey, J. 
APPELLATE CIVIL. 
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Court-sale—Sale when effected—Bid weep by. officer conan sale— 
Bid whether required to be accepted by Court—Civil Procedure Code’ 
(Act V of 1908), O.°21, rr 65,84; Appendix E fort 29—Sale where 
officer. authorized merely to record bids. 

At a Court-sale the sale is. effected when the offer of the highest bidder 
is accepted’ by the: officer conducting the sale. The _ auction-purchaser 
cannot: withdraw his bid after such’ acceptance, on the ground that he 
did so before the. bid had been confirmed by. the Court. The effect of 
condition 3 in the form of proclamation of sale in Appendix E, form 29 
of the Civil Procedure Code is to give’ the Court a quasi-revisional dis— 
cretion in the matter, and not‘to-require the Court itself to ‘knock down’ 
the property. Only where there is a practice or rule of thé Court for 
the officer conducting the sale merely to record the bids ‘and to forward 
the bid sheet to the’ Court for its acceptance or rejection of the bids of 
any of them, does no sale take place until! the Court has accepted the 
bid. 

Maung Ohn Tin v. P.R.M.PS.R.M. Firm, LL.R, 7 Ran. 425 ; Rajendra 
Prosad vy, Upendra Nath, 19 C.W.N. 633—followed. ; 

Jaibahadar v. Maluk Dhari, 1.L.R, 2 Pat. 548 ; Sureudramohin v. 
Banerji, LL.R. 58 Cal. 788—distinguished. ; : ; 

. Afauzuddin v. Howell, 1.L.R. 6 Ran. 609—overruled. © 


Mootham for the appellant. 
Hay for the PeSponie 


Pace, C.J.—This epoca must be’ dismissed. 

~ The appellant purchased certain property ‘at an. 
auction’ sale held by a Receiver authorised - by the - 
Court on that behalf. The appellant was the highest 





* Civil First Appeal No. 42 of 193 from the judgment of the District: 
Court of Toungoo in Civil Regular No, 1 of 1930. . 
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bidder ; the property was ‘knocked down’ to him, 
and he paid 25 per cent. of the purchase price to 
the Receiver.» Subsequently, on the same day, he 
wrote to the Receiver informing him that he had 
purchased the property under a misapprehension as 
he understood that there were no incumbrances upon 
the property, but that after the sale he had been 
informed that there were incumbrances thereon, and 
he therefore requested the Receiver to resell the 
property, by so doing in effect withdrawing his bid. 
He has brought this present suit inter alia for a 
declaration that the property had not been sold to him. 
His suit has been dismissed. On appeal the learned 
advocate on behalf of the appellant contended that 
the appellant was entitled to withdraw his bid until 
such time as the District Court had formally accepted 


his bid, and-that in the circumstances no sale had: 


taken place... In my opinion, this .contention on 
behalf .of the appellant is misconceived, and cannot 
be accepted. . 

Under Order XX, rule 65, the Receiver was duty 


authorised: by the. District Court to conduct the sale, — 


‘and under Order XXI, rule 84, the appellant was 
declared by. the Receiver to be the purchaser, and 
immediately afterwards paid the deposit of 25 per 
cent. of the purchase -price. In my opinion, when 
his bid was accepted by the Receiver and the 


deposit of 25 per cent. of the purchase price had. 


been paid the sale was effected—vide Rajendra Pr osad 
Jha v. Upendra Nath Jha (1) and Maung.Ohn Tin v. 
P.R.M.PS.R.M,  Chetlyar Firm (2). 1. am of 
opinion’ that the ruling of Mr. Justice Chari in 
Afaueuddin v. Howell (3) that when property is 
‘knocked down’ io the highest bidder there is a 


(i) 19 C.W.N. 633. (2) (1929) LL.R. 7 Ran. 425. 
(3) (1928) LL.R. 6 Ran. 609. 
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conditional offer to purchase the property by the 
bidder, which he 1s at liberty to withdraw unless 
and until his bid is accepted by tlie Court, ywas 
wrongly decided, and must be regarded ‘as overruled. 
Of course, if there, is a rule of practice in the 
Court that the officer conducting the sale shall not be 
entitled to accept a bid or conclude the sale, and that 
such officer is given authority merely to record the 
bids, and forward the bid sheet to the Court in 
order that the Court may accept or reject the bids 
or any of them, it follows that no sale takés place 
until the Court has accepted the bid. Such a practice 
appears to obtain in Bihar and Orissa, but there 
is. no such practice in Burma. In the circumstances 
of ‘any particular case it may be found as a. matter: 
of fact that the officer conducting.the sale did not. 
accept the offer made by the highest bidder, but-had 
referred the offer to the Court in order that the 
Court should accept or reject it. In a case of that 


description, no doubt, ‘there would be no completed’ 


sale until the offer of the highest bidder. was accepted, 
but. that is a question of fact to be determined 
according to the circumstances of each case. ae 

In Jaibahadar Jha v.- Matukdhari Jha (1), it 
appears that a number of bids were made, and as 
stated by Macpherson, J., ‘The nazir sent the bid- 
sheet, in accordance with practice, to the Munsiff 
who wrote ‘Close’ against the last offer, ‘and_ 
signed the order”. It was held; and I respectfully 
think rightly held, that in’ the circumstances of 


‘that case there was no completed salé by the nazir. ~ 


But if, and'in so far as, that case decided as a_ 
matter of law that until the Court accepts a bid at. 
a Court sale there can: be no completed sale Tam 


(1) (1923) LL.R. 2 Pat. 548." 
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unable to agree with that decision, and I am of 
opinion that the law thus stated is not correct. 

Condition 3 ‘of the form of proclamation of sale 
(see Appendix E, form 29 of the Civil Procedure 
Code) runs as follows : 

Condition 3. ‘‘The highest bidder shall be declared to be 

the ,purchaser of any lot, provided always that he is legally 
qualified to bid, and provided that it shall be in the discretion 
of the Court or officer holding the sale to decline acceptance 
of the highest bid when the price offered appears so clearly 
inadequate as to make it advisable to do so.” 
But as pointed out in. Rajendra Prosad Jha v. 
Upendra Nath Jha (1) the effect of condition 3 is 
to give the Court a quasi-revisional discretion in 
the matter, and not to require the Court itself to 
‘knock down’ the property. 


In Surendramohan Sarkar v. Mamathanath Banerji. 


(2), a Bench of the Calcutta High Court: appears to 
have accepted the view of the law as enunciated 
by the Patna High Court in Jaibahadar Jha v.. 
Matukdhari Jha (3). In Surendramohan Sarkar’s case,, 
however, it appears that the sale was conducted by 
the nazir, who did not purport himself to accept the 
plantiff’s bid, although.it was the highest bid that 
was made, but sent the bid-sheet to the Subordinate 
Judge for the learned Judge for him to consider 
whether he would accept any of the bids. Upon 
the facts of that case, therefore, in my opinion, it 
was rightly held that there was no completed - sale, 
when the nazir recorded the bid, but in so far as the. 
learned Judges in Surendramohan Sarkar v. Man- 


mathanath Banerji (2) followed the view of the law. 
laid down by the Patna High Court in Jaibahadar: 


Jha v. Matukdhari Jha (3), 1 respectfully dissent from 


(1) 19 CLW.N. 633. . ora (2) (1931) LL.R. 58 Cal 788 . 
(3) (1923) LL.R. 2 Pat. 548, 
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that ruling. In my opinion, the law was correctly 
stated in Rajendra: Prosad Jha v. Upendra Nath Jha 
(1) and Maung Ohn Tin v. P.R.M.R.S.R.M. Chellyar 
Firm (2). For these reasons, in my> opinion, the 
appeal fails, and must be dismissed with costs 10 
gold mohurs. 


SEN, J.—I agree. 
APPELLATE CRIMINAL. 
Before Mr. Justice Baguley. 


KING-EMPEROR 











Vv. 
‘NAN ae 
Criminal Procedure. Code (Act V of 4898), ss. 123, ‘307 Pe Les aXe 
- of 1860), s.°64 -Sentence under s. 123—Subsequent cori for. theft—. 


Offence prior to sentence under s, 123—Sentence. of’ in eae 
imprisonment—Latter sentence, when to run. : 
Where the accused was sentenced to oné year's rigorous inprisonment in’ 
default of furnishing security under s. 123 of the Code of. Criminal Procedure 
and. was subsequently convicted of the offence’ of.theft committed: prior:to the 
passing of the order under s. 123' for which he was sentenced to pay-a fine 
or in default three months’ rigorous imprisonment, and the fine’ was not paid. ~ 
Held, that the sentence of imprisonment in default of paymicat ae fine aie 
rin from the expiry of the sentence under s. 123. ° 


King-Emperor v. Nga Pye, LLR. 9 Ran. 110—r, eferred to. 


BacuLey, J.—The accused ‘Nan E was first 
sentenced to one. year’s rigorous - imprisonment in 
default of furnishing security under section. 123, 
Criminal Procedure Code. Next he was sentenced: 


to two months’ rigorous imprisonment for offences 


under Indian Penal Code 323 and 336 committed 
prior to the passing of the order under section 123. 
These sentences had to take effect eee, 


(1) 19 C.W.N. 633. © (2) (1929) LLL.R.7 Ran. 425. 
* Criminal Revision No. 4874 of 1931 of the order of the 2nd Additional 


~ Magistrate of Bogale in’ Criminal Trial No, 52 of 1930. 
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under the proviso (2) to section 397, Criminal Pro- 
cedure Code. For two months they would run 
concurrently with the imprisonment under section 
123, Criminal Procedure Code and so, in effect, he 
suffered in no+way at all from being so convicted. 
After this, in Criminal Regular No. 52 of 1930 of 
the 2nd Additional Magistrate, Bogale, he was 
conyicted yet again under Indian Penal Code 379 
for an offence committed prior to the passing of the 
order under Criminal Procedure Code 123, and 
sentenced to pay a fine of Rs. 75 or in default 
three months’ rigorous imprisonment. The fine has 


not been Paid and the question arises as to the § date’ 





Stee Sediia jets he cieee any 
prisonment - to which he may have been 
sentenced or. to which he may be liable in commu- 
tation’ of a seitence. The. section of the Criminal 
Procedure: Code which deals with the quesfion of 


the dates from which sentences are to run is section’ 
397,. It -has been laid down by .a Bench of this- 
Court- in . King-Emperor v. Nga Pye .(1) that. the - 
word ‘sentence’ .in- section 397 and its provisos of: 
the Criminal Procedure Code includes an order of 
committal or detention -in prison under section 123 
of that Code. The three months’ imprisonment in. 
default passed. in this case therefore must run from. 
the expiry of the order of detention passed under), 


Criminal ‘Procedure Code 123. - 


° 





(1) (1931) LL.R.9 Ran. 110. 
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“APPELLATE CIVIL. 


Before Sir Arthur Page, Kt, Chief Justice, and Mr, Justice Sen. 


AH FOON 
5 Vv. 
HOE LAI PAT anp oTHERS.* 


Transfer of moveable property—Inipending execution against trausferor-- 
Principles underlying 13 Eliz. c. 5 and Transfer of Property-Act (IV of 
1882), s. 53, application of—Bona-fide transferee for value—Knowledge of 
impending execution—No share in intention of transferor to defeat creditors 
—Purchase at a fair value. 

The principles underlying 13 Eliz. c. 5 and s. 53 of the Transfer of Property 
Act are, in accordance with justice, equity and good conscience, applicable to 
transactions relating to the transfer of moveable property. 

Abdul Hye v. Mir Mohamed, LL.R. 10 Cal. 616—followed. 

A boua-fide transferee for value of: property is protected, although he has 
knowledge of ait-impending execution against his transferor, provided he is 
not aware of any’ intention on the Pot of the transferor to defeat or delay his 
creditors: : : 

Ishan Chunder Das v. Bishu Sirdar; L L.R. 24 Cal. 825—followed. 

» Aftabuddin v. Basanta Kumar; 22 C.W.N, 427 ; Alton v. Harrison, 4 Ch. 

Ap. Cases 622; Darvill v. Terry, 6 H.& N. 807 ; Re. Fasey (1923), 1 Ch. 1; 

Ex-parte Games, 12 Ch. D. 314; Glegg v. Bromley, (1912) 3 K.B. 474; Hakim © 

Lal v. Mooshahar Sahu, LU:R.- 34. Cal. 999 ; Hale v. Saloon Omnibus Co,, 4 . 

Drew 492; Kamini v. Hira Lal, 23 C.W.N. 769 ; Maskelyne v. Sntith, (1903) 

1 K.B. 671; Palamalai v. South Indian Export Co, 1L:R. 33 Mad, 334; 

Twyne’s Case, 3 Coke 80; Wood v. Dixie, 7 Q.B. 892—referréd to and explained. 


_ Where a transferee has paid the fair value of the property transferred to 
him the Court wiil lean towards holding that he has acted bona-fide in the 


transaction. 
, amarchand Gokul, 5 Bom. LR. 142—followed:. 


Clifton with Sein Tun. Aung for the seit 
Hay for the second, third and fourth respondents. 


Pace, C.J.—At ‘one time the plaintiff and the first 
defendant were’in partnership. The partnership was 


-dissolved in 1927, In February 1930 the plaintiff 


obtained a decree for over Rs. 40,000 against the 





* Civil First ‘Appeal: No. 54 of 1931 ‘from the judgment ‘of this Court on the - 
Original Side in Civil Regular No. 410 of 1930. : 


VoL. IX] . RANGOON SERIES. 


first defendant, and forthwith applied for execution 
of the decree. On the 21st of March 1930 execution 
issued by way of personal arrest of the first defendant, 
but it was not’ possible to effect his arrest, and on 
the 28th of March the plaintiff in execution of the 
decree attached certain timber which was lying in 
the godown of the first defendant within the Rangoon 
foundry. 

When the attachment was made the second 
defendant informed the bailiff that on the 24th March 


~ 1930 he and the third and fourth defendants jointly 
had purchased. all the timber lying in the first defen- 


dant’s godown, exclusive of some timber that was 
newly cut, and timber of European quality. As the 
plaintiff refused to withdraw his attachment an 
objection to the attachment was filed in the execu- 
tion proceedings by defendants 2 to 4, and their 
objection was upheld. Thereupon the plaintiff insti- 


tuted the present suit for a declaration that at the © 


time of the attachment the property in the timber 
remained in the first defendant, and that the sale by 


the first defendant to defendants 2 to 4 was voidable 
as being a transaction made with intent to defeat and 


delay the creditors of the first defendant. 

Now, at common faw and.apart from insolveticy, 
a person may dispose of his property as he chooses, 
He is at liberty to pay his creditors in any order, 
preferring one or more of them to the others; and 
although he is in embarrassed circumstances he may 
transfer his property or any part thereof by wiy of 


sale, gift or otherwise, provided the transaction does- 


not. infringe the provisions of section 53 of the 


-Transfer of Property Act which relates to immoveable 


property, or the rules set out in 13 Eliz. ch. 5, 


Now, 13 Eliz. ch. 5 was repealed by the Trahs-. 


fer of Property Act (1882), but it has been held 
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that the principles underlying 13 Eliz. ch. 5, and 
I take it also section 53 of the Transfer of Property 
Act, ought to be applied in India to. transactions. 
relating to the transfer of moveable ’property upon 
the ground that those principles are ia accordance 
with justice, equity and good conscience. [Abdul 
Hye v. Mir Mohammed Mozaffar Hossein and 
another (1).] ; 

- It follows, therefore, in the present case, that if 
the: transfer by the first defendant. to defendants 2 to 
4 was a transfer made with intent to defeat or delay 


‘the creditors of the first defendant it was voidable 


at the option of any creditor so defrauded, provided 
that the rights of the second ‘to fourth defendants 
would be preserved if they were bond fide transferees: 
of the property. for consideration. 

In Twyne's case (2), it was held that ‘ t Hotwitistantl’ 
ing heré was a true debt due to Twyne, and a good 
consideration of the: gift, yet it” was not within the 
proviso of the said. Act of 13 Eliz., by which it was 
provided, that the said. Act shall not extend to any 
estate or interest in lands, etc., goods or chattels,. 
made on a good consideration, and bond fide; for, 
although it is on a true and good. consideration, yet 


‘it is not. bond fide, for no gift shall be deemed to be 


bond fide within, the said proviso which is accom-- 
panied with any trust ’’. And in 1 Alton v. Harrison (3) 
Giffard, .L.J., observed : 


“I have no hesitation 4 in saying that it makes ‘no difference in 


‘regard to the statute of Elizabeth ' whether the deed deals with 


the whole or only a part of the grantor’s property. If ‘the: 
deed is bond fide that is, if it.is not a mere cloak for retaining: 
a benefit to the gtantor—it is a good deed under the statute: 
of Elizabeth.” i 





dy (1884): LL.R. 10 Cali 616, (2) 3 Coke 80. 
: (3) L.Re4 Ch. Ap. Cases 622, 
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See also Ex-parte Games(1); Maskelyne v, Smith 
(2); Glegg v. Bromley (3) and Re Fasey (4). 

In my opinion, however, the rule laid down in 
Twyne’s case (5) and in Alton v. Harrison (6) does 
not necessarily ‘determine the maiter, and I agree 
with the observations of Mukeriee and Holm- 
wood, Jj., in Hakim Lal v. Mooshahar Sahu (7): 
“that df the intent of the transferor is not only to sell the 
property, but forthwith to abscond with {me proceeds so as in 
effect to withdraw the property from the fund available for the 
creditors withcut providing an equivalent, in such cases there 
would be an intention io defraud ‘creditors which, if the pur- 
chaser had notice of it, would*avoid the sale. To put 
the matter in another way, although a transfer, which is 
a mere cloak for the retention in the grantor of.a benefit 
in the property transferred, is not a transfer in good faith, the 
test is by no means exhauslive ; there may be cases in w hich 
the transferee is intended to take an absolute title in the prop- 
erty, but the object of the transfer is to convert land into 
money, and thus place it beyond the reach of the creditors of 
the grantor; a transfer of this description. cannot ipexelenately 
be regarded as a transfer made in good faith.” 

In my ‘opinion, the true rule was laid: down in 
Ishan Chunder Das Sarkar vy. Bishu Sirdar and 
others (8) in which Maclean, C.J., and Banerjee, J., 
observed : : 


“A consideration of the section, taken as a whole, leads us to 


the view we have taken, that the object of the last paragraph 


of section 53 is to protect an innocent transferee for value, 
notwithstanding that the transferor may be actuated: by a desire 
to defeat or delay his creditors. But there arises. a further 
question, whether where a transferee for value has knowledge 
of an impending execution against the transiéror, such knowledge 
itself is sufficient to vitiate the transfer and make it one not in 
good faith, notwithstanding that the transferee may not be 





(1) (1879) 12 Th. D. 314. (5) 3 Coke 80. 

(2) (1902) 2 K.B. 158 affirmed: (6) L.R. 4 Ch: Ap. Cases 622. . . 
(1903) 1 K.B. 671. (7) (1907) I.-L.R. 34 Cal. 999 at 

(3) (1912) 3 K.B. 474, 2 p. 1gi2. 


(4) (1923) 1.Ch. 1. (8) (1897) LL.R. 24-Cal. 825, 
42 . 
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aware of any intention on the part of the transferor to defeat 
or delay his creditors, and notwithstanding that he may honestly 
believe that the sale is resorted to for the purpose of paying 
the creclitors. We are of opinion thatemere knowledge of .an 
impending execution against a transferor is not sufficient to make 
the transferee a transferee otherwise than in good faith, when 
he does not share the intention of the transferor to defeat or 
delay his creditors. 

This view is fully sapported not only by reason, but also by 
authority ; see the case of Ramburan Singh v. Jankee Sahoo (1). 
We are not prepared, however, to accept as correct the extreme 


‘contention urged on‘ behalf of the appellant, that all that was 


necessary to constitute a transferee in good faith within the. 


“meaning of section 53 was that the transfer should be real, and 
‘that, although the transferee might share the intention of the 


transferor to defeat or delay creditors, he would still be ‘a trans-- 
feree in good faith. It cannot be said that a transferee for value 


‘who accepts the transfer for the purpose of helping the trans- 
feror to convert his immoveable property into money which can 
easily bé concealed’ and kept out of the reach of his creditors, : 


and thus defeat or delay the creditors, is a transferee in good faith 


_ within the meaning of section 53. Indeéd, it would almost: be a 


contradiction in terms to say that a transferee for value, who. 


takes the transfer with the intention of helping the transferor to: 


convert his immoveable property into money which can easily: be 
concealed, and thus to defeat or delay his creditors, should never- 


theless be treated as a transferee in. good faith, and the transfer 


to him should be upheld, though’ section 53 says that a transfer 
made with such intention is voidable at the - option. of the 


creditors.” 
‘See’ also ‘Palamalai Mudaliar. alias - Etuainy. 


Pillai v. The South Indian Export Company, Limited 


(2); Aftabuddin Chowdhury v. Basanta’ Kumar 


Mukhapadahyaya and others (3); and Kamini Kumar 
Roy and others v. Hira Lal Pal cieareR, and 


another (4). 


Now, such being the law, it is necessary Fito: 


consider whether the facts disclosed in the: evidence 


(1) 22 Weekly Reports 473. / (3) 22 Cal. W.N. 427. 
(2) (1910). 1.L.R. 33 Mad. 334. (4) 23 Cal, W.N. 769, 
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bring the present case within the ambit of the 


principles that I have enunciated. As regards the 
first defendant I have no doubt that by selling this 
timber to defendants 2 to 4 the first defendant intended 
to convert into cash 110 tons of timber, which could 
not easily be removed, in order tha? he might be in 
a position to make away with the proceeds of the 
sale thereby defeating and delaying his creditors. 
The first defendant succeeded in attaining the object 
that he had in view, because after the sale had beén 
completed he absconded with Rs. 13,000 which had 
been paid to him by the defendants 2 to 4 as the 
purchase price of the timber. It follows, therefore, 
that unless’ defendants 2 to 4 as transferees of the 
timber are able to satisfy the Court that they took 
the timber as bond -fide’ transferees for valuable 
consideration, the plaintiff must succeed. 

As regards consideration it was, ‘and could not 
have been, contended upon the evidence that the 
finding of the learned trial Judge could be challenged 
that a sale was effected of this timber to the defen- 


dants 2 to 4 under which the transferees paid a fair 


price for the goods that they purchased. In my 
opinion, it is clear that the. price that was paid was 
not less than the market value of the timber. - 110 


‘tons of. timber was bought, and the purchase price. 


that was paid by defendants 2 to 4 to the’ first 
‘defendant was Rs. 13,000. That sum. was paid as 
follows : 


: ‘ Rs. 
‘On the 24th.of March ~ wee 100 . 
On the 26th of March vee 12,500: 
On the 27th cf March we ROO" 


Between the date of the sale.and the 28th of March 


-when the attachment was effected defendants 2 to: 4 


féinoved from the godown of the first defendant 70 
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tons of the timber, the quantity remaining in the 
godown being about 40 tons. In his statement of 
claim the plaintiff valued the 40 tons of timber that. 
was attached at Rs. 4,000, that is to say, at Rs. 100 a 
ton. It follows, therefore, that if the value put upon 
this timber by the plaintiff was fair and reasonable, 
and I think it was, the price that the defendants 2 
to 4 paid for the 110 tons which they purchased 
was not less than the fair market value of the timber. 

Now, where it is. proved that the transferee paid 
what was the fair value of the property transferred 
to him, the Court will lean towards holding that the 


‘transferee acted bowid fide in the transaction [Amar- 


chand Jethabhai v. Gokul Bapu (1)]; and ‘it is 
necessary. to consider whether in these circumstances 
the Court would be justified. upon the evidence in 


‘coming to the conclusion that defendants 2-to 4 


were not acting bond fide in the transaction, because 
at the time when they purchased the timber they : 
knew that the intention of the first defendant ‘by~ 
transferring the timber-to them: was to defeat and 
delay his creditors. In the statement of claim no 
such allegation was made, for in ‘paragraph 4. the 
plaintiff avers “that the alleged purchase of the said 
converted timber was a bogus one, without con- 
sideration, or without adequate consideration, - not” 
bond fide, and made with knowledge ‘on the part of 


‘the defendant of the impending attachment.” Nor. 


in the memorandum of appeal filed by the- plaintiff 
was it made a ground of’ appeal that the defendants 
2 to 4 knew of the intention of the first defendant 
to defeat and delay his creditors. In paragraph 
1 of -the memorandum .of appeal the plaintiff 


set ‘out the contention “that, having ~ found: 
that a first respondent: sold and the rest of the 


(1) 5 Bom. LR. 142. 
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respondents purchased the timber with knowledge of 
the impending attachment, the learned Judge should 
have avoided the transaction by applying and extend- 
ing the priticiples underlying section 53 of the 
Transfer of Property Act to moveables.’’ Further, no 
witness was called on behalf of the plaintiff to prove 
that the defendants 2 to 4 when they purchased the 
timber were aware of the intention of the first 
defendant by means of the transaction to defeat and 
delay his creditors. Ah Moon, a witness called on 
behalf of the plaintiff, siated that at the time when 
‘the sale was effected the first defendant told the 
defendants .2 to 4 that his object in selling the timber 
~ was to effect a quick sale,.because he was afraid 


that the timber would: be attached by. the plaintiff. 


Ah Moon did not suggest that any information was 


given to the defendants 2 to 4 other than that the - 
first defendant ‘was anxious to sell the property.: 
before it was attached in execution of the plaintiff's. 


decree. If that was all that the defendants 2 to 4 
knew the Court ought not for that reason alone to treat 
them as not being bond fide transferees of the timber. 
[Wood v. Dixie (1); Darvill v. Terry (2); Hale v. 


Saloon Omnibus Co. (3 ); Ishan Chunder Das Sar rhar 


‘v. Bishu Sirdar and others (4).] 

- Moreover, why should the first defendant he 
been anxious or willing to confide to the defendants 
2° to 4 the object that he had ‘i in view in selling the 
timber to them ? 

No reason was suggesied, to. justify the Court in 
assuming that the first defendant would be likely to 


do so, and the probabilities of the case are against it,. 
for the plaintiff and the first defendant being China-: 


men and the defendants 2 to 5 Indians, one would 


(1) 7 Q.B, 892. (3) 4 Drew 492, 
(2) 6 H. & N. 807. ~ *(4) (1897) LL.R, 24 Cal. 825, 
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not expect the first defendant to give any more’ 
information to defendants 2 to 4 than was necessary: 
for the purpose of effecting a quick sale of .the 
timber. 

The learned advccate for the appellant, however, 
urged the Court to infer from the form of Ex. 1, 
which embodied the terms of the agreement of sate, 
that the transaction was a mere sham, and was carried 
through by the parties thereto with the intention 
thereby to defeat and delay the creditors of the first 
defendant. 

In Twyne's case (1). Lee was aaced upon the 
maxim clausule inconsuete semper inducunt suspi- 
cionem ; and the learned advocate for the appellant 
cotttended: that the form’ of Exhibit 1 was so strange 
that the.Court ought to hold’ that it was not a genuine 
agreement for sale, but had been created to bolster 
up what was in truth a colourable and bogus transac- 
tion. By Exhibit 1, which was. dated 24th March, 
it was agreed between the parties inter. alia that. the - 
first defendant should be paid the purchase price by: 
12 noon on the 26th March ; that the timber should 
be cleared within a. week ou the 24th March ; and: 
that if the. purchasers failed to remove the. matetial:” 
within..ten. days they should pay Rs. 100 a: day as 
compensation for damage to the godown, The' terms 
of the agreethent to which thé learned advocate: for 
the appellant takes -exception, however, are equally. 
consistent with knowledge: on the part of the ‘traris-. 
ferees that: the first. defendant desired that the:sale 
“should be complétéd with all. possible: despatch. in. 
order to prévent an effective attachment of the:timber 
_ by ‘the plaintiff. It was. further utged on behalf of 


the: “appellant ‘that, ‘inasmuch as the timber. ‘was Sold: 


(i) 3-Coke 80, 
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without measurement it cannot be treated as a 
genuine transaction. It so happens, however, that 
the guess which was made by the defendants 2 to 4 
as to the value of the timber was a sound one; for 
it is not now disputed that the amount of the timber 
lying in the godown was about 110 tons, and that 
the purchase price was rather more than what the 
plaintiff himself estimated to be the fair market value 
of the timber. This sale was an out and out sale, 
at a fair market price, openly carried through by the 
defendants, and it is not pretended that in this 
transaction the parties agreed that there should ‘be 
any trust created in favour of the first defendant, or 
that the first defendant obtained any benefit under 
the transfer except the purchase pricé of the timber 
‘that was paid to him by defendants 2 to 4. 


I am of opinion that-the conclusion at which ‘the: 
learned trial Judge arrived was correct. It is not 


now contended that the transfer was not far. good 


consideration, and, in my opinion, the evidence fails. 
‘to establish that the defendants 2 to 4 were not bond. 


fide transferees of the property that they bought. 


For these reasons the appeal fails, and must be. 


‘dismissed: with costs, advocate’s fees 10 gold mohurs, 


‘The cross objectiori was not pressed and is dismissed ° 


-without costs. 


“SEN, J.—I agree. - 


623 


1931 
AH FOON 


ca 
HoE Lar 
Pat. 


PaGE, C.J. 


624 


1931 


Aug. 6. 


INDIAN LAW REPORTS. [VoL. 1X 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr."Justice Mya Bu. 
MA THAN MAY v, MOHAMED EUSOOF.* 


Appeal—Defendant added as respondent—Appeal barred against defendant— 
Prosecution of appeal against original party—Two inconsistent decrees. 
Where 2 person has acquired a valuable right under a decree he ought not 
to be impleaded as a party respondent to the appeal from the decree at a later 
stage when the appeal as against him has been barred by limitation. 
In the absence of a necessary party, the appeal cannot proceed against the 
original respondent,. if in the result the decree of the appellate Court would in 
substance differ from the decree of the trial Court which, as between the - 


‘parties to the appeal and the party not impleaged in the appeal, nue become 


conclusive. 

Badri Narayaw: v. East India. Railway Co., UL.R. 5 Pat. 755; ‘Midnapuy 
Zamindary Co. v. Amulya Nath Roy, 1.L.R. 53 Cal, 752; V.P.R.V. Chetty 
v. Seethai Acha, 1.L.R. 6 Ran. 29-1 eferred to. ° : 


Rauf for the. appellant. | 
P. B. Sen for the respondent. 


PaGE, C.J.—Although the. -pleadings+ in this suit 
are not artistically drawn, there.can be no doubt 
that in substance it is a suit by one of the heirs of 
U Po Aing against the other heirs for administration. 
of his estate. It was agreed between the parties that 
the plaintiff. and the first and second defendants 
were. the. sole heirs of U Po Aing, the plaintiff being 
his nephew, ‘the. first defendent his wife, . bac! the: 
second defendant his -niece.- 

At the trial it was common Suan that re first 


‘defendant was entitled to a fourth. share in the 
-estate, the dispute. being whether the plaintiff. ‘was 
entitled to. a half share, and. the second defendant 
to a quarter share. 





oe Civil First Appeal No. 15 of 1931 froth t e judgment of the District ct Court 
of ‘Bassei i in Civil Regular No. 59 of 1928. : 
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The learned Judge decided that the plaintiff was 
entitled to a share twice as great as the share of 
the second defendant, that is to say, at the trial it 
was proved oreadimitted that the plaintiff was entitled 
to a half sharc, the first defendan{ to a fourth share, 
and the second dcfendant to a fourth share; and a 
preliminary decree was passed for accounts to be 
taken upon that footing. In due courseithe Commis- 
sioner presented his report, and this report was 
considered by the learned District Judge, who passed 
a final decree setting out the details of the estate of 
which administration had been degreed. 

The first defendant appealed to the High Court 


against the final decree of the District Court, making 


the plaintiff a respondent, but failing to implead the 
second defendant as a respondent. 

- In these circumstances:a preliminary. objection 
has been raised on behalf of the responderit that in 


the absence of the second defendant. the appeal, 


cannot proceed. It was further contended that the 
Court in the circumstances of the case ought not to 


allow the second defendant to -be impleaded as a 
respondent,. In my opinion, the preliminary¢objection 
must prevail. Under the decree of the ‘District 


Court the second. defendant acquired a valuable 
‘right, namely to have the estate distributed upon the 
basis of that decree, and if she were‘to. be impleaded 
now shé would be made a respondent after an 
appeal as against her hadbeen barred by limitation. 
In my opinion, in such circumstances the Court 


ought not to allow the appellant to -implead the 


sécond’ defeitdant as. a party respondent : a" the 
appeal. : 
"Now, in. the absénce of the second. défendatt, 
‘ought the appeal to be allowed to proceed? The 
test jd be applied is.this, Assume that the - ‘appeal: 
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against the respondent proved to be successful, would 
the effect be that there would be in existence two 
inconsistent decrees, one of the High Court and the 
other of the District Court, with respect to the 
subject matter of the suit? In my opinion, there 
would. In the memorandum of appeal the appellant 
alleges that the items representing the estate under 
administration were not.correctly found in the report. 
of the Commissioner, or set out-in the decree of the 
District Court. In respect of certain items the 
appellant contends that increased deductions ought 
to be allowed to her in respect of disbursements 
that she had made, and that in respect of certain 
properties: she should receive a larger share than 
tinder the decree was allotted to her. If the appeal 
were to succeed in respect of all or any of. the. 
items: set “Out in the memorandum , .of appeal the 
decree of this“Court as ‘against the réspondent would. 
both in form and in substance vary from the decree 
passed by the District. Court . which, as between © the 
parties to the appeal and the second defendant, has 
become. conclusive. In . these ‘circumstances the. 
appeal -cannot be allowed to proceed,. [V.P.RV. 
Chokalingam Chetty v. Seethai Acha and others (1) ; 


. Midnapur Zamindary Co., Lid. v. Amulyg Nath Roy 


Chowdhury (2); and. Badri Narayan: w. Bast, “Indian 





The appeal cgordingly is dismissed 4 Phere + will 
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PAGE 
of the Court, the plaintiff was declared entitled to one-third of 
the joint interest of himself and his wife (both Burmese Buddhists, 
and now divorced by mutual consent) in the ,estate of her 
late father as at the time of the father’s death. “The plaintiff's , 
advocates omitted from the petition any reference tothe plaintiff's 
claim for mesne profits, as there was some uncertainty as to 
his exact share therein, and the advocates were of opinion that 
he could recover the mesne profits in a subsequent proceeding. 
In an administration suit brought by the plaintiff against his wife 
and others, the trial Court, as well as the appellate Court, held 
that upon a true construction of the compromise-decree the 
plaintiff was not entitled to claim any mesne profits. The plaintiff 
then sued his advocates for damages for negligence. The suit 
was filed more than three years after the date of the compromise- 

’ decree, but within three years from the date of the judginent in 
: the administration suit. Held, that an advocate in the exercise of - 
his profession is boznd to exercise reasonable skill and prudence 
but is not expected to be infallible. The construction put by the 
‘ plaintiff's advocates on the coimpromise-decrée not being 8a 

unreasonable that it could be said that no skilled advocate woulc.:. 
advise his client in that sense, the plaintiff's claim failed. Mala: 
also, that the plaintiff's claim was barred under Article 90 of the 
Limitation Act. Limitation began to run from the time when the. 
plaintiff came to know of the defendant's negligent act, and not. 
from the time when the plaintiff first realized or concluded that - 
the act was negligent. : 


Saw HLA PRU v. S. S. HALKAR ote Sees a: ae 378 


AGENCY, BUDDHIST HUSBAND AND WIFE x care ay os 524. 
AGENT, DEMAND SIGNED BY, CoMPANIES ACT, SECTION 163 (1) a BOS 
ALIENATION OF SHARE IN JOINT PROPERTY BY BUDDHIST SPOUSE oe 524 
ANNUAL VALUE, FOR THE PURPOSES OF INCOME-TAX a. cast BASE 
ANTE-NUPTIAL DEBTS OF A BUDDHIST SPOUSE we aus ‘at > Se 


APPEAL—Defendant added as respondent—Appeal barred against - 
defendant—Prosecution of appeal against original party—Two 
inconsistent decrees, Where a person has acquired a valuable 
right under «a decree he ought not to be impleaded as a party - 
respondent to the. appeal from the decree at a later stage when 
the appeal as against him has been barred by limitation. In the 
absence of a necessary party, the appeal cannot proceed against 
the original respondent, if in the result the decree of the appellate -- 
Court would in substance differ from the decree of the tria 
Court which, as between the parties- to the appeal and the party 
not impleaded in the appeal, has become conclusive. Badri - 
Narayan v. East India Railway Co., 1..R. 5 Pat. 755; Midnapur 
Zamindary Co. Vv. Amulya Nath Roy, LL.R. 53: Cal. 752; 
V.P.R.V. Chetty v. Seethai Acha, 1.L.R. 6 Ran. 29—referred to.. 


MA THAN May v. MOHAMED Evsoor - ee es 624 


APPEAL FROM ORDER DISPENSING WITH SECURITY BY "RECEIVER OF. ae 
- INSOLVENT’S PROPERTY vis ree ta es 478 


“APPEAL FROM ORDER STAYING OR GRANTING KXECUTION OF “A DECREE 
 - Order whether a decree.” No appeal lies from an order staying © 
" or refusing to stay execution of a decree. Such an order is neither 
a decree nor an appealable order. Janardan Trimbak v. M. 
| Trimbak, LU.R.45 Boni, 241 ; Rajendra Kishore v. Mathura Mohan, 


GENERAL INDEX. 


25 C.W.N. 555—referred to. Kyauksema v. Aparna, 10 1..B.R. 
326—dissented from. ; 


U Sax Wav. U Curt San 
APPEAL, VALUATION OF, IN AN ACCOUNTS SUIT ... 
APPROVER’S EVIDENCE, CORROBORATION 
ARBITRATION DURING PENDENCY OF SHIT, EE FECT 6 aed 
ASSESSMENT OF INCOX. B-TAX, AREFERARY OK ALale fide 


ASSESSMENT UNDER SECTION 34, INCOME-TAX ACT, LIMITED ONLY TO 
INCOME fSCAPING ASSESSMENT ... eas ae 


ATTACHING CREDITOR’S REMEDY, DISPUTED MORTGAGE-CLAIM MEN- 
TIONED IN SALE-PROCLAMATION WITHOUT ENQUIRY ... see 


ATTACHING CREDITOR, INSOLVENT DEBTOR, SUIT FOR DECLARATION, 
LEAVE OF COURT i Jove 2 


ATTACHMENT BEFORE JUDGMENT— Dismissal of suit for default—Effect 
on atlachment—Restoration of suit—Revival of attachment—Civil 
Procedure Code (Act V ‘of 1908), O. 38, r.9. When a suit is 
dismissed for default all interim and ancillary orders in the 
proceedings must fall with it. An attachment before judgment 

‘ comes to an end when the suit abates and is dismissed, andthe 


_ attachment does not reviveif the suit.is restored: The last words. 


of Order 38, rule 9, of the Code’ of Civil Procedure are directory 
only. and not imperative, and are not intended to effect the 


survival of interlocutory proceedings after the suit has come to’an’ 


end. Abdul Raman v. Amin Sharif, 1.L.R. 45 Cal. 780 ; Jyotish 
Chandra v. Har Chatidra, 47 Cal. L.J. 282 ; Ram Chand v. Pitam 
Mal, I.L.R. 10 Al .506 ; Sasirama v. Meherban Khan, 13 Cal. L.J. 
243—referred to. Namagiri v. Muthu Veleppa, 56 Mad. L.J. 70— 
dissented from. : Ate : 


s 


Pinpi v. U THAW MA eS soar 338 : ce 
ATTACHMENT BEFORE IUDGMENT—Property outside . jurisdiction— 
Investigation of claim—Aitaching Court's. jurisdiction—Civil 
Procedure Code (Act V of 1908), s. 136, O. 38, rr..5, 8. Under 


O. 38 of the Civil Procedure Code, a Court’ has power to order 
attachment before judgment of property which is outside the local . 
limits of its jurisdiction. The attachment should be effected in - 
the manner provided in s. 136 of the Code. 4:R.A.R.S.M. Chetty 


v. S.M.R.M. Chetty, 4 B.L.T. 89—approved. Bhai Khan v. Des Raj, 
2 U BR. (1914-16) 16—dissented from. The Court which orders 
the attachment has jurisdiction to investigate claims and objections 


thereto. Quare: Whether the Court that actually effects such . 


‘attachment under s. 136 can also entertain objections to the 
attachment. 
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‘ATTACHMENT ORDER MADE BY: JUDGE, ORDER AND NOTICE SIGNED BY 
' HEAD CLERK ON BEHALF OF JUDGE 56 eee sis 


ATTACHMENT OF SHAKE OF BUDDHIST SPOUSE IN JOINT PROPERTY oon. 
AUCTION-PURCHASER AT COURT-SALE, SUIT FOR POSSESSION see 
AWARD IN AN ARBITRATION WITHOUT ORDER OF THE Court WHETHER 
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Bip At A CoURT-SALI. ... ae 3e8 exe 

“ BROTHER ” DOES No't INCLUDE HALF-BROTHER, WORKMEN’S COMPEN- 
SATION ACY ea “i sa aaa ea 

BROTHERS AND SISTERS PREFERRED TO PARENT AT BUDDHIST Law FOR 
SUCCESSION ae eae oer aoe wae 


Buopuyst ecciusasticaL Law--Eviclion from a Sanghika Kyaung— 
Failure lo furnish a list of persous resident in the kyaung whether 
sufficient ground for eviction—.Authorily of a presiding monk of a 
Sanghika Kyaung. Held, that the refusal to furnish a list of lay 
residents in the kyaung, when called upon to do so by the presid- 
ing monk of asanghika kyaung in the circumstances of the case, 
was not such misconduct in a monk as would render him liable 
to ejectment from the kyaung. Y 


U Nanpav.U Gonna... es ares we 
Buppyist Law—Husband and wife—Joint property—Liability for 


ante-nuptiat debts—Marriage not a business partnership—Pre-- 


sumptions of agency and consent—Attachment of interest of ore 
spouse—Spouse not impleaded in -suit—Nature of holding— 
Tenancy in common—Vested interest of cach party—Alienation of 


one party's own interest in joint property—-Alienation of. other: 
party's share, consent whether necessary. The interest ,of the: 


judgment-debtor in the joint property of a Burmese Buddhist 


husband and ‘wife. can be attached in execution of a. decree. 


obtained against one of the spouses in respect of an ante-nuptial 
debt contracted by such spouse alone ; likewise in such circum- 
stances the separate property (if any) of the judgment-debtor can 
be attached. Ma Paing v. Maung Shwe Hpaw, 1.L.R. 5 Ran. 296 ; 


Ma Paing v. Maung Shwe Hpaw, ULL.R..5 Ran. 478 —overruled.: 
A Burmese Buddhist marriage-is not analogous to, still less . 


identical with, an ordinary business partnership. There are no 
presumptions, de facto or de jure, that a Burmese Buddhist 
couple, living together, are agents for each other, or that the wife 
is deemed to consent to the acts-of her husband. : It is a question 
of fact to be determined according to the circumstances of each 
case. Maung Twe v. Raman Cheity, 1 L.B.R. 12; -U Po Lonv. 
Sooliman, 3 B.L.T. 30—referred to. Ma Lon Mav. Maung Shwe 
Bu, 4 B.L.T. 115; RM.M.S, Chetty v. Ma Hnin Ye, PJ. 568— 
disapproved.« Where it is sought to execute a decree against the 
joint property of the husband and wife, it is not permissible to 
execute the decree by. attachment of the interest in the joint 
property of a party to the marriage unless such’party had duly 
been impleaded in the suit, and was bound by the decree. Ma 
Me v. Maung Gyi, 2 U.B.R. (1892-96) 45; Ma Nyurt v. Teixeira, 


10 L.B.R. 36; Ma Sein v. M.N.M.A. Chetty, 7 L.B.R. 135-, Maung’ 


Tha Dun v. Ma Min, 2 U.B.R.. (1892-96) 41 ; Saw Hla Aung v.. 
.Ma Ma Nyo, 1.L.R. 1 Ran. 555-—considered. The husband and 
wife in a Burmese Buddhist marriage do not hold the property 
as joint tenants, but as tenants in:common. Each of them has 
a vested interest in such joint property, and such an interest is 
liable to attachment and sale in execution of a decree against 
the party entitled to it. Ma Paing v. Maung Shwe Hpaw, LL.R. 
‘5 Ran. 478; U Po Uv. Ma Tok Gyi, 1.L.R. 7 Rani 374— 
overuled, Wither party to the marriage is competent to alienate 
or otherwise dispose of bis or her own interest in the joint 
property, but neither of them is entitled to alienate the interest 
of the other without the consent, express or implied, of that 
patty Ma Shwe Uv. Ma Ryu 3 U.B.R. 66; Ma Thu v. 

a Bu, (1872-92) 578; Maung-Po Sein v. Ma Pwa, PJ. 403 


—explained and approved, -C.T.P.V. Firm v-- Maung Tha ; 
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Hlaing, ..L.R. 3 Ran. 322; Ma Me v. Maung Gyi, 2 U.B.R. 
(1892-96) 45 ; Ma Nyun v. Teixeira, 10 L.BR. 36; Ma Sein v. Ma 
Sow, 8 L.B.R. 501; Ma Thaing v. Maung Tha Gywe, 2 U.B.R. 
(1902-03) Lex. Ls Alaung Ko v. Ma Me, S.J. (1872-92) 19 ; Maung Po 
*Nyun vy. Ma Saw Tin, LLR. 3 Ran. 160 and L.L.R.5 Ran. 84); 
Maung Tha Yan Aung v. Ma Min, 2 U.B.R. (1892-96) 41; Nga 
San Ya v. Nga San Ya, 2 U.B.R. (1907-09) Marriage, Jt. Prop. 1 ; 
Saw Hla Aung v. Ma Ma Nyo, 1.L.R. 1, Ran. 555; Shwe Pu v. 
Maung Bein, 8 L.BR. 115; U Guna v. U Kyaw Gaung, 2 U.B.R. 
(L892-96) 204-— approved. Maung Weik v. Shwe Cu, 1 L.B.R. 184 
—<lisapproved, Per CARR, J.—Property brought to the marriage 
by one spouse who has contracted ante-nuptial debts remains 
liable to allachinent and sale under a decree against that spouse 
for such debts. Both spouses may become liable for the ante- 
‘nuptial debls of one only up to the value of the property brought to 
the marriage by that spouse if that property has since the marriage 
heen dissipated by the couple, or has become so merged in the joint 
estate as to become inseparable from it. Buta creditor must sue 
them both to enfaree auch liability. Per Maune Ba, J.—Subject 
to the rlgbte af-ereditors, ncither the husband nor the wife, as 
betwaen then -fiag a right to alienate his or her interest in 
the jolnt ¢ (eltetpwa) without ne consent, express or 
Implied, of the = 
NANI. fAR Firm v. MAUNG THAN DaING an 524. 


BuDDHIsTs. Law-—Inhevilance—Unmarried son or daughter dying 
without issue—Pveference of brothers and sisters to parents. At 
Buddhist Law, on the death of a. son or daughter unmarried and 
without issue, his or her. property devolves upon his or her 
brothers and sisters in preference to his or.-her. parénts whether 
the deceased was at the time of his or her death living with the 
_parents or separately. Le.Maungv. Ma Kwe, 10 L.B.R. 107 ; Ma 
Hnin Bwin v. U Shwe Gon, 8 L.B.R.1(P.C.) ; Maung Dwe v. Khoo 
Haung Shein, 3 Ran. 29-—referred to.’ Ma Ein v. Tin Nga, 8 
L.B.R. 200; Ma Po Hmon v. Maung Kan, (190!) 2 U.B.R. 157;- 
Ma On Myaing v. Ma Me San, 7 Ran. 75; Mi San Hla Mev. Mya 
Tun, (1894) P.J. 116—dissented from. , 


Mane Kun ». Ma. Cat Ban oth ee wee 2h 
Burma Act VI oF 1922 | re eee ee ase 440 


BuRMA Co-OPERATIVE SOCIETIES ACT (Burma Act VI oF 1927), ss. 47, © 
49—Liquidators demand against member for costs of litigation— 
Costs higher than costs taxed by Court—Jurisdiction of Civil Courts: 
Prior to the enactment of the Burma Co-operative Societies Rules, 
1931 (Rule 23), the Court had no jurisdiction to entertain any 
proceeding by way.of appeal or revision or otherwise for the , 
purpose of impugning the correctness or the validity of an order . 
of a liquidator passed under s. 47 of.the. Burma Co-operative 
Societies Act, however, unfair or ruinous ‘such order against a 
member might be. A suit filed in 1929 by the appellant against | 
the respondent was dismissed by the ‘High Court for want of 
jurisdiction by reason of the terms of the Co-operative Societies 
Act. The subject matter of the suit was Rs. 766-12-0 and the taxed 
costs amounted to Rs. 70. The liquidator ordered the appellant to 
pay a further sum of Rs. 591, the balance of the costs incurred in 
defending the suit. The appellant applied to the Court in the suit 
for an order that the liquidator had no power to énhance the costs 
taxed by the Court. Held, that the:Court bad no jurisdiction to 
entertain the application. Cockburn v. Edwards, (1881) 18 Ch.. 
D. 449; Ganpat v. Krishnadas, LL.R, 44 Bom.’ 582 ;. Mathura 
Prasad’ v. Sheobalak, LL.R. 40 All. 89; Maung "Ba Lat v. 
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Liquidator, Kemmendine Thathanahita Co-operative Society, 1.L.R. 
8 Ran. 581; U Po Nyan v. Maung Kyan, Civil Rev. 199 of 1928 of 
H.C. Ran.; U Tha Mo v. Paungde Co-operative Town Bank, Civil 
Second Appeal No. 650 of 1928, H.C. Ran.—referred to. 


Matunec Ba Lat v. THE LIQUIDATOR, KEMMENDINE C9-OPERA- 
TIVE SUCIETY ae Se aie avs 207 


“ CASE," SECTION 115, C1viL PRaCEDURE CODE, INCLUDES INTERLOCU- 
TORY ORDER Sie is ee ass 7t 


City oF RaNGoon Municipat Act (BuRMA, VI or 1922), ss. 125, 
178—Privale Markets—Fce for Licence—Amount of Fec—* Rate.” 
The City of Rangoon Municipal Act, 1922, provides by s. 125 that 
no one shall keep open a private market without a license from the 
Corporation and by. section 178, sub-section 3, the Corporation 
may charge for a licence a fee ‘“‘at such rate as shall from time-to 
time be fixcd by the Corporation.” Held, (i) that the fees charge- 
able by the Corporation are not restricted to the cost of issuing 
and inspecting the licences, but may be based upon the reasonablé. 
cost of regulating and supervising the private markets ; (2) that 
wien the Corporation. having estimated. the reasonable cost’ 
aforesaid has allocated it among the private markets in the. 
proportion that the assessable value of each bears to the assessable 
value of them all, the fee so computed is ata “rate” within the 
meaning of section 178, sub-section 3, of the Act, and is within the 
powers of the Corporation. “Rangoon Corporation v. Sooratee 
Bara Bazaar Company, (1927) .L.R.5 Ran. 212—referred to. 


' PAZUNDAUNG Bazaar Co., Lrp. ». MostarPAL CoRPORATION® 
oF RANGOON on eee eas we e440 


Crviz ProceDURE CopE (Act XIV: OF is82), Ss. 205 ee ae 480 


Crvit PROCEDURE CODE (Act V oF 1908), s. 47—Question relating to 
execution discharge or satisfaction of decree ‘between parties to 
suit —Same question between one party and stranger to suit— 
Subsequent suit relating lo such question—Ignorance of rights- 
through fraud. Section. 47 of the Civil Procedure Code debars a 
party or the representative of.a party to a suit from raising other- 
wise than in the. execution proceedings any question of the class 
described in the section, which arises between himself and the 
other party to the suit, and’he cannot raise it either as plaintiff or 
as defendant in any separate suit between himself and either the. 
‘ opposite party to the first suit or a person who has derived a title 
to the property in question from the sale in execution, ¢4., 
against the auction-puichaser, whether a stranger to the decree or 
not. Per PaGE, C.J.—A party or his representative is not precluded 
from challenging in a subsequent suit or proceedings the validity: 
of a sale in ‘execution proceeding of which he knew nothing. 
and of which he was kept in ignorance by the fraud of the 
decree-holder. -Basti Ram v. Fattu; 1.L.R. 8 All. 146 ; Beni 
Madhab v. Rai Charan, 1.L.R. 56 Cal; 467; Dulla v. Shib Lall, 
LL.R. 39 All. 47; Durga Charan v. Kali Prasanna, 1.L.R. 26 Cal. . 
727 ; Dwarkanath v. Tarini, 1.L.R. 34 Cal. 199 ; Ganapathy v. 
Krishnamachariar, 45 1.A. 54; Gokul Singh v. Kisan Singh, I.LR. 
34 Bom. 546; Jagneswar v. Kailash, 28 C.W.N. 821; Lakshan 
Chandra, Ramdas, 33 C.W.N. 795; Mohan Singh v. Panchanan, 
LL.R. 50 Cal. 837 ; Prosunno Kumar v. Kali ‘Das, 19 1.A. 166; 
V. T. Arunachellam Chetty v. Maung San Ngwe; LL.R.2 Ran. 
168—referred to.. Ramabhadra Naidu v. Kadirivasami, 48 

LA. 155—explained, ; s 
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CiviL PROCEDURE CoDE ‘AcT V or 19J8), ss. 47, 145—Surety under 
s. 145 not a party within s. 47 for all purposes—Surety @ pariy 
only jor purpose of appeal agains! execution orders—Afflicalion 
by surety falling within 5.47. If an order for or in the course of 
execution is made against a surety who is within the ambit of 

‘section 145 of the Civil Procedure Code, he is at liberty to appeal 
against that crder as though he were a party to the suit within the 
meaning of Section 47, but in other respects he is not deemed to be 
a party within section 47, and is not entitled to fle any application 
which falls within section 47, uniess such application is permitted 
under some express provision in the Code. A surety, whose 
property has been sold in execution of a decree for the liquidation of 
which he was liable under section 145 of the Code, cannot, by an 
application purporting to be filed under section 47, claim to set 
aside the sale on the ground that it was void as it took place after 
a stay order had been passed in respect thereof by the Appellate 
Court. Raj Raghubar v. Jai Indra Bahadur Singh, 1.L.R. 42 All. 
158 ; Ram Rishun v. Lalita Singh, 1.L R. 51 All: 346; Ramanathan 
v. Doraiswami, 1.L.R. 43 Mad. 323; Srinibash vy. Kesho Prasad, 
LL.R. 38 Cal. 754—referred lo. 


Supa Sinca v. C.V.R.M. Cuerryar FreM dis : 434 
CiviL oe CopF, suction 89, ise sa | 39 
PRO 


CiviL. CEDURE Cong (Act V' or 1908), 8. 92~--Suit jor posseussion® 
of trust property—Plaintiffs' claim as lawful trustees—Defendants 
validly removed. from trusteeship—Consent of Government Advocate 
—Plaintiffs out of possession—Injunction against defendants—. 
Prayer for possession, essential—Court-fce—Specific. Relief Act (I of 
1887), s. 42, proviso, s. 56 (1). Where the plaintiffs claim that they 
are the lawfully appointed trustees of certain trust property and 
that the defendants have been removed from their trusteeship by 
competent authority and sue the defendants for possession of the 
trust property, the suit does not fall within s. 92 of the Civil Proce- 
dure Code and the consent of the Government Advocate is not 
necessary to institute it. Abdur Rahim v. Mahomcd Barkatali, 
LL.R. 55 Cal. 519 ; Appana v. Narasinga, LL.R. 45 Mad. 113 ; 

' Budree Das v. Chooni Lal, 1.L.R. 33 Cal. 789; Putiu Lal v. Daya 
Nand, 1.L.R. 44 All. 721 ; ‘Sir D.M. Petit v. Sir Jamsetji, 1.L.R. 33 

’ Bom. '509—referred to. But the plaintiffs, being out of possession, 
cannot merely ask for an injunction restraining the defendants 
from interfering with the exercise by the plaintiffs of their duties 

"as trustees. Such a suit is barred by s. 56 (1) and.by the proviso co 
s. 42 of the Specific Relief Act They must pray for possession 

. and value the suit accordingly. Jakar Lal v. Nanda Lal, 18 
C.W.N. 545; Rathnasabapathi v. Ramasami, 1.L.R, 33 Mad 452 ; 
F. A. Shihan v. Abdul Alim, L.L.R. 58 Cal. 474—vreferred to. Kunj 
Bihari v. Keshavlal, 1.L.R. 28 Bom. 567 ; V. Ramados v. K. H. Rao, 
I.L.R. 36 Mad. 364 : K. R. Swaminatha v. A. pay es I,C. 
1053—dissented from. 


KHALIFA GANNY 2. MoHAMED EBRAHIM. * ... - a 459 
Crvin PROCEDURE CODE, SECTION 110 Stee nee vee 52 


‘Come. PROCEDURE CoDE. (Act V oF 1908), s. 115—Order réjecting appli- 
cation to sue asa pauper—Revision, An order: ‘rejecting an appli- 
cation to sue in forma pauperis is open to revision in a proper case. 
Dhapiv. Ram Pershad, 1.L.R. 14 Cal. 768; Ma.Shopjamii v. 
Mubarak Ali, LL.R.7 Ran. 361 ; Mani Lal v. Durga Prasad, 1.L.R.° 
3 Pat. 930; Maung Pe: Kye v. “Ma Shwe Zin, UL.R.7 Ran. 361 ; 
Muhammad Husain v. Ajudhia Prasad, 1.L.R. 10 All. 467 ; P. Baba 
Sahv. V. M. Purushothama, 1.L.R. 48 Mad. 700 ; Secretary of State” 
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for India v. Jillo, 1.U.R. 214 AN. 133; Sree Krishna Doss v. Chan- 
dook Chand, \.L.R. 32 Mad. 34; S.R.M.M. Chetty v P.L.N.N. 
Chetty, 11 L.B.R. 65 ; Sumatra Devi v. Hazari Lal, (1930) A.LR. 
All. 758; The Jupiter General Insurance Company v. Abdul Aziz, 
1 Ran. 231—referred to, Mahadco v. Secretary of Statz for lndia 
in Council, LLL.R. 44 All. 248; Muhammad Ayat v. Muhammad 
Mahmud, 1.L.R. 32 All. 623 ; Shankar Ban v. Ram Deo,d.L.R. 48 
All. 493—dissented front. 


Ma Mya THIN v. Ma CHU ake aaa ase 86 


CIVIL PROCEDURE CODE (ACT V OF 1908), s. 115, ORDER 44, R. 1— 
Order rejecting application to appeal as a pauper—Revision. An 
order rejecting an application for permission to appeal as a pauper 
is open to revision in a proper case. Bai Fulv. Desai, 1.L.R. 22 
Bom. 849 ; Dhapiv. Ram Pershad, I.L.R. 14 Cal. 768 ; Ma Mya Thin 
v. Ma wom, I.L.R. 9 Ran. 86; Ma Than Myint v. Maung Ba Thein, 
4 Ran. 20 ; Ma Shopjambi v. Mubarak Ali, LL.R. 7 Ran. 361 ; Mani 
Lal v. Durga Prasad, 1.L.R.3 Pat.930; Maung Pe Kye v. Ma 
Shwe Zin, 1.L.R. 7 Ran. 359; Muhammad Husain v. Ajudhia 
Prasad, 1.L.R. 10 All. 467 ; Nassiah v. Vythalingam, 6 L.B.R. 117 ; 
Secretary of State for India v. Jillo, 1.L.R. 21 All. 133; Shauran 
Bibi v. Abdul Samad, LL.R. 45 All. 548; Sree Krishna Doss v. 
Chandook Chand, 1.L.R. 32 Mad. 334; S.R.M.M Chetty v. P.L.N.N.. . 
Chetty, 11 L.B.R. 65; Sumatra Devi v. Hazari Lal, (1930) A.LR. 
All.-758 ; The Jupiter Gencral Insurance Company v. Abdul Aziz,. 
LL.R.1 Ran. 231—referred to. Mahadeo Sahai v. Secretary of 
State, LL.R.. 44 Al. 2483; Muhammed Ayab v. Muhammud 
Mahmud, 1.L.R. 32 All. 623 ; Shankar Banv. Ram oe LL.R. 48 
All. 493—-dissented from 


MauneG SAN SHWE v. Han Ko IsHag rte ae - i 292 


Crvit PROCEDURE Cope. (Act V oF 1908), O. 21, & 2-—-Satisfaction or 
adjustment of decree—Executing .Court's recognition—Stay of sale 
—A pplication for criminal proceedings—Inquiry as to satisfaction. 
Sub-rule 3 of Rule 2 of Order XXI of the Civil-Procedure Code 
prohibits an executing Court from recognizing any payment or 
adjustment which has not been certified or recorded under sub-rule: 
1, or 2, and the Court ought not to stay the confirmation of the Court- 
sale that bas taken place, merely because the judgment-debtor has 
raised the question of adjustment in another procéeding for 
criminal prosecution. Lakshman Chandra Naskar v. Ramdas, 
LL.R. 57 Cal. 403—referred to. Butthis rule does not prevent a 
Civil Court from inquiring into’an alleged adjustment in consider- 
ing whether a criminal complaint ought to be filed under s, 210 of 
the Indian Penal Code for fraudulent execution. of a decree. 
Madhub Chunder v. Novodeep, 1.L.R. 16 Cal. 126; Q.E. v. Bapuji, 
LL.R.10 Bom. 288; Q.E.v. Muthuraman, LL.R. 4 Mad, 325; 
Q.E. v. Pillala, LL.R.9 Mad. 101 —rejerred to. 


Mryappa CuETtiak v. U Tun Ha oe, 104 
CIviIL PROCEDURE CODE (Acr V oF 1908),: -O. 21, R 7, s. at “yet.” 480 


Civit PRocEDURE CopE (AcT V oF 1908), O. 21, R.- 833 (i) (6) AND (6)— 
Attachment order made by Judge—Order and notice signed by 
Head Clerk on behalf of Judge owing to his illness—Judgment- 
debtor's knowledge of order of atiachment—Validity of attachment 
—Adjustinent by judgment-debtor contrary to atiachment order, 
whether valid—Irregularity as to signature whether material. A 
Court ordered the attachment of a decree under Q. 21, Rule 53, of © 
the Civil Procedure Code and directed that notices in Form 22 of | 
Appendix E to the First Schedule of the Codé should issue to the - 
Court whose decree was sought to be attaclied under Rule 53 (1) 
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(6), and to the judgment-debtor (respondents) under Rule 53 (6). 
The notices were issued under the seal of the Court and served, 
but owing to the serious illness of the Judge who was unable to 
attend Court, these notices were signed by the Head Clerk of the 
Court on behalf of the Judge. Respondents purported to adjust 
the decree with their decree-holder, with knowledge of the order 
offattachment and after service of the notice. Held, that the 
Judgehaving vatidly ordered the attachment, in the circumstances 
of the case, the signing of the notices by the Head Clerk on behalf 
of the Judge was a mere irregularity and that there was a valid 
attachment of the decree, and according to Rule 53, Clause 6, as 
aunended by this Court, the judgment-debtor having knowledge 
of the order of attachment, could not adjust the decree sought to 
‘be attached, in contravention of thatorder. Bhavirisetti v. Vetcha, 
LL.R. 50 Mad. 677; Muthiah v. Palaniappa, 55 LA. 256— 
referred lo. 


~ RASA Ser S.R.M.M.A. Firm v. THE BURMA O1L Co., LTD. ... 140 


Civin Procepure Cope (AcT V or 1908}, O. 21, RR. 58, 62, 63—Claim 
on attached property—Attaching creditor's denial of claim—Court's 
duly to investigata-~Notice of claim in sale proclamation without - 
inquiry--d tlaching creditor's réwiedy, When aren clains that 
he has a mortage | or chargé on'é property: that has-been attached 
in executton of @ dears, and the attachia dlaputes the 
claim, then under 6, 2, ¥, 58, of . tb osedurrs Code, 
the Court is bound to invent ate the uid: aatlsty 
itself as indicated by Rule 62 that ‘ 
charge before allowing any mention of 8 argze 
the sale proclamation. In such a case the Court: ought not to 
direct without inquiry that the claim be mentioned in the sale 
proclamation. Ifthe Court nevertheless does -so, the attaching 
creditor can regard ike: order as passed against him under Rule 
63 and has therefore the gee to file a oe ‘suit Barier that 
tule. 3 


MAUNG AUNG MyINT v. Maune THA Mar shoe bh anes 367 — 










Crvit PROCEDURE CODE, ORDER 21, RULK 63, PROVINCIAL INSOL- 4 
VENCY ACT; SECTION 28 (2) sss oe ax we 7 


CIviL PROCEDURE CopE, O. 21, RR. 65, 845. APPENDIX E, Forit r 
29 ee ase ey ss 608 
Crivit PROCEDURE Cope (ACT. V oF > 100m, ORDER 21, RULE 90 (o)— 
Decree-holder’s application to set aside sale—Deposit of purchase’ 
money by auction-purchaser to be treated as deposit by decree- 
holder. Where the decree-holder applies to set aside a sale 
under Order 21, Rule 90, of the Civil Procedure Code, the terms 
of proviso (b) of that Rule (as amended by the Rule Committee of 
this Court) are substantially complied with, if the Court treats the 
deposit of the purchase money by the auction-purchaser, which 
stands to the credit of the decree-holder, as a spent by the decree- 
holder who has made the application. 


Maune MIN SIN v. MauNG MAuNG anes as 366 
CIVIL PROCEDURE Copr, ORDER 23, RULE3 - ree ale 39° 
CIVIL PROCEDURE CoDE, ORDER 34, RULE1 .. . 1... ss is 
CIVIL PROCEDURE CODE, Ss. 136, O. 38, RR. 5, 8 2 $03 tee 561 - 
CIVIL PROCEDURE CoDE, ORDER 38, RULE9 is, ive 472 
Co-ACCUSED, EVIDENTIARY VALUE: OF ‘CONFESSION OF A... aes 404 
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ComMPANIEs ACT (VII oF 1913), s. 163 (1)—Creditor's demand “ under 
his hand”-—Dimand signed by agent whether suffictent. To 
satisfy the requirements of s. 163 (1) of the Indian Companies Act 
ademand by acredilor to be served on acompany for payment 
of the sum due to hin by the company must be signed personally 
by the creditor himself, when he is physically ablé to do so, and 


not by his agent. Fricker v. Van Grutten, (1886) 2 Ch. D. 649 ; * 


Japan Cotton Trading Co. Lid. v. Jajodia Colton “Mills, Lid., 
LL.R. 54 Cal. 345; Reg. v. Justices of Kent, L.R. 8 Q.B. 309 ; 
Wilson v. Wallani, LR. 5 Ex. D. 135; In re Whilley Partners, 
Lid., 32 Ch. D. 337—referred to. 


M. A. KUREsHI v. ARGUS FOOTWEAR, LTD. za “se 


ComPaniEs Act (VII oF 1913), s. 229—Presidency-Towns Insolvency 
Act (II of 1909), ss. 49 (5), (6), 76—Solvent Company—Winding up 
—Interest due to credilors by agreement—At what rate payable. 
Where a company in liquidation turns out to be solvent, .i.e., its 
assets are sufficient for pdyment in full of its liabilities existing at 
the date of the commencement of the winding up, creditors 
whose debts carry interest by agreement or otherwise are entitled 


out of the surplus assets to payment of interest accruing after the - 


conimencement of the liquidation until. payment is made of the 


principal debts at the rate at which by agreement. or otherwise. 


interest on such debts is payable. S. 229 of the Companies Act 


is only applicable to an insolvent company. In re The Agricul-. 


tural Wholesale Society, Lid., (1929) 2 Ch. D. 261; Devi Ditta 
Mal v. Official Liquidator, Amritsar Bank, 1.L.R. 1 Lah. 3683 


Fryer v. Ewart, (1902) A.C. 187 ; Gansham ‘Das v. Public Banking 
Co., LL.B. 1 Lah. 154; In re Humber Ironworks and Shipbuilding 


Co., L.R. 4 Ch. 643; In re Milan Tramways Co., 25 Ch. De 


587 ; In ve Pink, (1927) 1 Ch. D. 237 3 are W. Duncan & Co, - 


(1905) i 4 Ch: D. 307—vreferred to. Ganga: ‘Sahai v. AEA, 
24 All. L.J. 441—dissented from. 


E. E. MooLta v. CHARTERED “BANE oF INDIA, AUSTRALIA” 


AND CHINA oe as waa 
' COMPULSION, NO DEFENCE FOR WAGING WAR AGAINST THE KING. ... 
CONFESSION OF A CO-ACCUSED, RELEVANCY oF, WHETHER RETWACTED 


OR PERSISTED, IN... ac Meee ae py 
“ CONSEQUENCE," S. [79, CRIMINAL PROCEDURE CODE ... ues 
CONSIDERATION AND GOOD FAITH, ONUS OF PROOF, SECTION 53, PRo- 
VINCIAL INSOLVENCY ACT iv ire aa ts 


% 3 : : os : 
- CONSIDERATION, SUIT ON ORIGINAL, INADMISSIBLE PROMISSORY NOTE 


CONTRACT TO “PAY, » "EMBODIED ‘IN REGISTERED DEED, PROMISSOR’S’ 


L{ABILITY © : » oes Re aes 
Co-PsRCENERY, Hinnu Law Se ae Pon ave 
CORROBORATION OF ACCOMPLICE EVIDENCE, WHAT IS — ... 


CoSTs IN MORTGAGE-DECREE sees aes mine 


Court Fees Act (VII oF 1870), s. 9 (IV) ( f \—Suit for accounts— 
Appeal by defendant ugaiust whole preliminary decree—Valuation 
of relief—Persons entitled to value. Ina suit for accounts under 
Clause (IV) (f) of s. 7 of the Court-fees Act the plaintiff in the trial 
Court, and the appellant in the Court of Appeal, is the person to 
make an estimate of the value of the relief that is claimed: 
Chunni Lal v. Sheo Charan Lal, \.L.R. 47 All. 756; Faizullah v. 
Mauladad, 31 Bom. L. R. 841. (P. Cy; Dik v. Harihar, LL.R. 3 
Pat: 146—referred to. Dhupati v. A. Perindevamma, LL.R. 39 
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Mad. 725 ; Samiya v. Minammal, 1.L.R, 23 Mad. 490—dissented 
from. 
C. K. UMMAR v. C. K. Att UMMar ese 165 


Court Fees Act (VII oF 1870}, ss. 7 (iv) ‘(d, 7 a Suit 
—Consequential rclief—Declaration when necessary—Unnecessary 
declaration, claim for—Suit for possession of land—Title based on 
adoplion—A doption an issue of fact—Court-fee. Section 7 (iv) (c) of 
the Court Fees Act is applicable to a suit in which, having regard to 
the substance of the plaint, it is incumbent upon the plaintiff to 
obtain a declaratory decree or order to perfect his right to the conse- 
quential relief that he claims ; for instance, where the plaintiff 
seeks relief to which he is not entitled unless and until some decree, 
or document, or alienation of property is avoided a suit in which 
a declaration in that behalf is claimed-is within s. 7 {iv) (c). 
Arunachalam v. Rangasawmy, 1.L.R. 38 Mad. 922; Deokali v. 
Kedarnath, 1.L.R. 39 Cal. 704; Hakim Raiv.Ishar Das, I.L.R. 
8 Lah. 531; Parvatibai v. Vishvanath, 1.L.R. 29 Bom. 207— 
referred to. If a plaintiff claims a declaratory decree where such 
declaration is not a necessary preliminary to obtain the real relief 
that is sought he is liable to pay afijad valorem Court-fee. Ganga 
‘Dei v. Sukdeo, UL.R. 47 All. 78; Tula Ram v. Dwarka Das, 
A.L.R. 50 All. 610; Ugraniohan v. Lachnti Prasad, 5 Pat. L.J. 339 
—referred to. Wherea plaintiff seeks to recover possession of land 
as adopted son of the deceased owner he need not ask for a 
declaration as to the validity of- his adoption and the suit falls 
within.section 7 {v)sof the Act. Ram Sumran v. Gobind Das, 
LL.R. 2 Pat. 125—referred to, eee : 


MAUNG SHEIN v. Ma Lon TON eee “aa or 40% 


CouRT-SALE—Sale when efficted —Bid accepted by officer conducting sale 
—Bid whether required to be accepted by Court—Civil Procedure 
Code (Act V of 1908), O. 21, rr. 65, 84 ; Appendix E, form 29—Sale 
where officer authorised merely to records bids. At a Court-sale 
the sale is effected when the offer of the highest bidder is accepted 
by the officer conducting the sale. The auction-purchaser 
cannot withdraw his bid after such acceptance, on the ground 
that he did so before the bid had been confirmed by the Court. 
The effect of condition 3 in the form of proclamation of sale in 
Appendix E, form 29, of the Civil Procedure Code is to give the 
Court a quasi-revisional discretion in the matter, and not to. 
require the Court itself to ‘ knock down’ the property. Only where 
there is a practice or rule of the Court for the officer conducting 
the sale merely to record the bids and to forward the bid sheet to 
the Court for its acceptance or rejection of the bids or any of them. 
does no sale take place until the Court has accepted the bid. 
Maung Ohn Tin. v. P.R.M.P.S:R.M. Firm, 1..R. 7 Ran. 425; 
Rajendra Prosad v. Upendra Nath, 19 C.W.N. 683—/followed. 
Jaibahadar v. Matuk Dhari, 1.L.R. 2 Pat. 548 ; Surendramohan v. 
Banerji, 1.L.R. 58 Cal. 788—distinguished. sae v. Howell, 
IL.R. 6 Ran. 609—overruled. 


MAHOMED Yacoos v. P.L.R.M. Firm ase ee 
CREDITORS DEMAND “UNDER HIS HAND,”” MEANING OF, UNDER) 

SECTION 163 (1), COMPANIES ACT een soa ao 323: 
CRIMINAL BREACH OF TRUST, LOSS TO EMPLOYER NOT AN ESSENTIAL 

INGREDIENT OF OFFENCE OF ... on Ne Pe 338 


CRIMINAL PROCEDURE CoDE (AcT V oF 1898), ss. 123, 397— Sentence’ 
‘in s. 397, meaning of—Detention under s. 123—Imprisonment fora 
‘subsequent offence—Sentences whether to be consecutive. The word 


3 


XK GENERAL INDEX. 


PAGE 


‘sentence’ in section 397 (and its provisos) of the Code of 
Criminal Procedure includes an order of committal to or detention 
in prison under s. 123 of that Code. Emperor v. Tula Khan, \.L.R. 
30 All. 334—referred to. Criminal Revision Cagés Nos. 393 and 
466 of 1903, 2 Weir 452; Emperor v. Arjun, I.L.R. 34 Bom. 326; 

Emperor v. Muthukomaran, LL.R. 27 Mad. 525; Emperor v. 
V. Balakrishna, 1.L.R. 37 Bom. 178 ; Joghi v. Emperor, LL.R. 31 
Mad. 515; King- Emperor v. Nga Po. Thin, 2 L.B.R. 72—dissented 
from. 

KING-EMPEROR v. NGA PYE iss ais 110 


‘CRIMINAL PROCEDURE Cope (ACT V oF 1898), ss. 123. 307—Penal 
Code (Act XLV of 1860), s. 64—Sentence under Ss. 123—Subsequent 
conviction for theft—Offence prior to sentence under s. 123—Ser- 
tence of fine and in default imprisonment—Latter sentence, when 
to run. When the accused was sentenced to one year’s rigorous | 
imprisonment in default of furnishing security under s. 123 of the 
Code of Criminal Procedure and was subsequently convicted of 
the offence of theft committed prior to the passing of the order 
under s. 123, for which he was sentenced to pay a fine or in default 
three months’ rigorous imprisonment, and the. fine was not paid, 
Held, that the sentence of imprisonment in, default of paymient of 
fine must run from the expiry of .the- sentence under s..123. 
King-Emperor v. Nga Pye, 1,L.R. 9 Ran. 110—referred: to. 


KING-EMPEROR vw NAN E , hy aes wae Seer 612 


CRIMINAL PROCEDURE CopE (Act y oF 1898), 8s. 179, 181 (2), 531— 
‘Penal Code (Act XLV of 1860}, s. 408-—Criminal breach of trust, 
offence of—Piace of trial—A pplication of s.181 (2) lo the offence—Loss 
to employer, not essential ingredient of offence of criminal breach of: 

. trust—“ Consequence” under s. 179—Offence exclusively committed 
in the Shan States—Frial in Mandalay—S. 531 of Criminal Pro- 
cedure Code, whether cures error of jurisdiction—A pplicability of 
s.531 in the Shan States. Section 181 (2) of the Code of Criminal . 

_ Procedure governs the case of an offence under section 408 of the. 
Indian Penal Code. Section 179 has no application to such an 
offence inasmuch as the loss thereby resulting to the employer 
forms no part of the offence that is committed, and is not a 

“consequence " within the meaning of that term as used in section 
179. Where-the accused, who had been entrusted with securities 
for collectiqn in the Shan States by his employer at Mandalay. 
misappropriated the proceeds in the Shan States, outside the juris- 
diction of the Mandalay Courts, a Criminal Court in Mandalay has 
no jurisdiction to entertain a charge of criminal breach of trust” 
against the accused. It is immaterial in such circumstances that the 
accused had to render an account to his employer at Mandalay. . 
Ahmed Ebrahim v. Hajee Gunny, 1.L.R. 1 Ran. 56; Ganeshi Lal 
v, Nand Kishore, 1.L.R 34 All. 487 ; G. Pascal v. Raj Kishore, 35 
C.W.N. 320 ; In re Jivandas Savchand, 32 Bom. L.R. 1195; In re 
Rambilas, I. Li R. 38 Mad. 639 ; Sithachalam v. Emperor, 1.L.R. 
44 Cal. 912-~—referred to. Yacoob Ahmed v. Ganny, LL.R. 6 Ran. - 
380—explained. Emperor v. Mahadeo, 1.L.R. 32 All, 397 ; Guna- . 
nanda,v. Lala Santi, 29 C.W.N. 432; Langridge v. Atkins, LL.R. 
35 All. 29; Queen-Empress v. O° Brien, LL,R. 19 All, 111—dis-, 
sented from. The defect of local jurisdiction is cured by.the pro- ‘ 
visions of section 531. of the Criminal Procedure Code. This: 
section operates in all parts ‘of British India where the Criminal. 
Procedure Code runs. The Empress v. Keshub Mohajan, 1.L.R. 8 
Cal. 985 ; In the matter of Buchitranund Das, 1.L.R: 16 Cal. 676 
—reférred to. The Shan States are part of British India as‘ 
declared in. Foreign Department; Notification’ No. 791E of the 6th~ 
May 1886, and are part of the Province of Burma as° declared 4 m es 
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-section 2 of the Upper Burma Liwws Act, 1886. Section S3t ofj the 
Criminal Procedure Code applied in (he present case by reason of 
Rule 4 of the Federatcd Shan States Laws and Criminal Justice 
Order, 1926. As the accused pleaded guilty to the charge and 
there was no failure of justice in the case, the application :for 
revision on the ground of want of jurisdiction failed. 
Att MomamEp Kassim v, KING-EMPEROR ose tee 338 


«CRIMINAL PROCEDURE Cong (AcT V oF 1898), Ss. 342—Examination of 
accused—Applicability to trial of summons cases under Chapter 
XX, ss. 242 to 245. Held (Carr, J., dissenting), that s. 342 of the 
£riminal Procedure Code does not apply to the trial of summors 
cases under Chapter XX. Pounusamy v. Rafnasanry, 1.L.R. 46 
Mad. 758; Kale Khan v. The Crown, 9 Lah. LJ. 109-—followed. 

_ Bechu Lal v. Emperor, 1.L.R. 54 Cal. 286; Emperor v. Fernandez, 
I.L.R. 45 Bom. 672; Emperor v. Kyan Baw, 2 L.B.R. 239 ; Raghu 
Bhumij v. King-Emperor, 5 Pat. L.J. 430—dissented from. Per 
Pace, C.J.—Sections 242 to 245 of the Code are designed to provide 
.a simple, self-contained, and special form of procedure for the trial 
of petty cases. If the prosecution has not made outa primd facie 
-case against the accused the magistrate qught to acquit him forth- 
with ; but if there is a primd facic case, and the accused states his 
case before calling evidence,.the magistrate should question him | 
in order to ascertain what his defence is? and also may cxamine 
‘him under s. 245 to see that the accused understands the nature of 
the case made against him’ by the présecution,. §, 342 Is Inconsise 
tent with the express provisions of s. 245;-and is not in consonance’ 
with the scheme of Chapter XX. In the éarlier Codes there were 
-also no provisions for the examination of the'accused in summons 
cases. Per CARR, J.—S. 342 (1) on its own terms applies to all 
‘trials, and there is no provision in the Code which clearly excludes 
its operation in the trial of summons cases: But the omission to 
examine the accused does not necessarily vitiate the trial, and the _ 
defect. is curable under s. 537 if the accused has not been 
prejudiced thereby. Per Mya Bu, J.—The words “if he thinks 
fit” in s. 245 (1) are intended to control the mandatory nature of 
the provisions of s. 342 (1) in reference to the trial of summons. . 
cases, and, therefore, the alae of the accused can be dis- 
pensed with. : 


K1nG-EMPEROR v. NcA HLA Gy - re Shee ee eee 506 


CRIMINAL PROCEDURE CODE (act V oF 1898), secTIONS 435, 436—. 
Further enquiry, meaning and scope of—Enquiry and trial. 
differentiated —Section 438, when to be applied. Held, that a subor- 
dinate Magistrate, directed to make further enquiry into a warrant - 
case by an order made under section 436 of the Criminal’ Proce- 
dure Code, has all the powers prescribed in Chapter XXI_ of that 
‘Code. Per PaGE, C.J.—In an order for further enquiry passed 
under section 436 of the Criminal Procedure Code no directions or ° 
instructions fettering his discretion in the exercise: of the powers 
granted under Chapter XXI of the Code can lawfully be given to . 

‘the Magistrate as to the manner in which he should conduct the” 

: oo, A report under section 438 to the High Court should not 
ordinarily be made on matters of fact, or unless the examination 
of the proceedings in the inferior Court discloses a question of law. 

which the Sessions Judge or the District Magistrate thinks would 
more properly be detérmined by the High Court, or unless a mere 

“perusal of the record discloses so strong a primd facie case against 

the accused that it would be a work of supererogation and a waste ~ 
of time'to prolong the investigation preliininary to a trial. Per © 

“OTTER, J.—An.accused pérson is not put on: his’ trial until and. 

sunless he is charged and Called upon to enter upon -his defence, 
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and section 436 of the Criminal Procedure Code is applicable only 
to an enquiry preliminary to the stage at which the charge is 
framed. Hari Dass Sanyal vy. Saritulia, YL.R. 15 Cal 608; 
Narayanaswamy Naidu v. Emperor, V0. 32 Mad. 220; Subak 
Chandra Namadas v. Ahabulla Sheik, LL.R. 53° Cal. 606— 
considered. King-Emperor v. Po Yin, 3 L.B.R, 97— affirmed. 


KING-EMPEROR uv. MAUNG BA THON ... 


CRIMINAL PROCEDURE CovE*(AcT V oF 1898),- Ss. 438—Rcference by 
District Magistrate to High Court—Power limited to proceedings of 
an inferior Court. The District Magistrate is not empowered 
himself to make a reference to the High Court under section” 433 
of the Criminal Procedure Code for the enhancement of a sentence 
passed by the Sessions Judge. His powers areJimited to proceed- 
ings before an inferior Court. Queen-Empress v. Nga Kya Bu, 


P.J.L.B. 311 ; The Crown v. Wasawi, L.L.R. 5 Lah. 11—xeferred to. - 


KinG-EMPEROR v. MAUNG MYATE ... see 

CROSSED CHEQUE, BANKER’S LIABILITY  . ss... see es 
DECLARATORY RELIEF IN A SUIT, WHEN NECESSARY te 
DECLARATORY SUIT BY A‘ 'TACHING CREDITOR OFAN INSOLVENT, LEAVE 

oF CourT one on ove te eee 
DECREE AGAINST DEAD PERSON... aes eee ne 
DECREE AGAINST PERSON UNDER DISABILITY -... ae Se 
DECREE SENT FOR EXECUTION, QUESTION OF VALIDITY “ss dant 
DECREE OF A FOREIGN COURT toe sean aes ass 
DECREE PASSED WITHOUT JURISDICTION, ae ae 


DEPOSIT BY AUCTION-PURCHASER, A SUFFICIENT. COMPLIANCE wITH 
ORDER 21, RULE 40 (6), CrviL PROCEDURE CODE, ON APPLICATION 
OF DECREE-HOLDER TO SET ASIDE SALE ... ss ee 


- DISCHARGE OF AN INSOLVENT—Principles to be nibbles Iuterent of the 


public involved—Debtor’s conduct—Court's discretion to refuse - 


discharge. It is the policy of the Legislature that normally an 


insolvent on giving up the whole of his property should be a free- 


man again. But in considering an application by an insolvent for 
his discharge the Cour! must have regard to the interest of the 
community at large. Where-the insolvent has preyed on ‘the 
public and is still likely to do so if freed from insolvency, and 
during his insolvency has disregarded the interests of his creditors, 
and has deliberately withheld information from. the Official 
Assignee which it was his duty to disclose, the Court should refuse 


to grant him a discharge. In re ¢ Guskell, (1904) 2 K.B.D. 478—__ 


referred to. : 
E. A. Mamsa v. M. E. Mast | ca ers a tae 


DISCRETION, Court’ S, TO SET ASIDE SALE BY Recnives UNDER . 
INSOLVENCY LAW ... ae ose se oes,” 

_ DISCRETION, INCOME-TAX OFFICER . HAS NONE UNDER 8. 23 (4), ’ 
INCOME-TAX ACT ... one ae tte: 


DISMISSAL OF GovERNMENT Sevan Situlory Rules under sechion 
968 (2) of the Government of India Act, 1919 (9G 10, Geo. V. 
C. 101), application ofeme' Judicial: Trial." meaning .of. Under 
Classification Rule XIV (before its amendment in. 1929) made 
under séctlon 968 (2) of the Government of India Act,-where.a 
Civil Court held that a Government servant had made a fraudulent 
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claim and a false declaration in a civil action, Government wits 
justified in dismissing that servant on such finding of the Civil 
Court, without any further departmental enquiry. The expression 
“Judicial trial” included all trials held before a competent Court 
aut was not limited toa criminal trial. 


J. A. D. NAYAGAM v. THE SECRETARY OF STATE FORZINDIA 
“DISSOLUTION OF PARTNERSHIP, USE OF FIRM NAME 
“DISTRICT JUDGE,’ INDIAN SUCCESSION AMENDMENS Act, s. 2 
“ENQUIRY UNDER 5. 436, CRIMINAL PROCEDURE Conk 
ERROR OF JURISDICTION, 8. 531, CRIMINAL PROCEDURE Cour nea 
EVIDENCE ACT, sections 3, 30, 113, 114, EFFECT oF... mri 
EXAMINATION OF ACCUSED IN SUMMONS CASES 


-ExECcuTING Court—Power lo question validity of decree sent for execu- 
tion—Decree when a ‘nullity’—Decree by Court uot duly consti- 
tuted—Decrce against dead person—-Decree against person under 
disability—Decree passed without jurisdiction—Remedy by due 
process of law—Civil Procedure Code (Act XIV of 1882), s. 225— 
Civil Procedure Code {Act V of 1908), O. 21, r. 7, and s. 21—Decree 
of a foreign Court A subsisting decree passed by a duly con- 
stituted Court, that has not been set aside in proceedings by way of 
-appeal, revision, review or otherwise by due process of law, is not 
to be'treated as a mere nullity, but is binding and conclusive 
against the parties thereto duly impleaded in the suit. A Court to 

_ ‘which such a decree has been transferred-for execution must take 
the decree as it stands, and is uot entitled to question the validity 
-of the decree upon the ground that the decretal Court had no juris- 
-diction, territorial, personal, or pecuniary, to pass it. -Biswa Nath 
-v. Bhagwandin, 14 Cal LJ. 648; Chogalal v. Trueman, LL.R. 7 
Bom. 481 ; Hari Govind v. Singrao, I L.R. 38 Bom. 194 ; Kalipada 
‘v. Hari Mohan, L.L.R. 44 Cal. 627 ; Kasturshet v. Rama, LL.R. 10 
Bom. 65; Lahore Bank v. Ghulam Jilani, LL.R. 5’ Lah. 54; 


Nagendrabala v. Secretary oj State for India, ‘14 Cal. LJ. 87; Raja. 
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Jaya Veera v. Chidambaram Chetty, LL.R. 43 Mad. 675; Syed - 


Ekram Hussein v. Rasul, 1.L.R. 9 Pat. 829; Varajlal v. Kachia 
Garbad, 1.L.R. 22 Bom. 473—-explained and followed. Bhagwan- 
tappa v. Vishwanath, I1.L.R. 28 Bom. 378 ; Gora Chand Haldar v. 
Prafulla Kumar Roy, \.L.R, 53’Cal. 166; Rai Sahib ‘Roop Narain 
*v. Hukam Chand, 10 Lah. L.J. 319 ; S. R. Samson v. Gnanamanic- 
kam, LL.R. 8 Ran. 544—dissented from. If what purports to be a 
‘decree has been passed: by a Court not duly constituted in 
-accordance with law, the adjudication is not a decree at all in the 
-eye of the law, and an executing Court can disregard it as a nullity. 
.A decree passed against a dead person is‘a nullity and inexecutable. 
Imad Ali v. Jagan Lal, \.L.R. 17 All. 478; Jungli Lall v. Laddu 
Ram, 4 Pat. L.J. 240 ; M. Subramania v. A Atyar, I:L.R. 38 Mad. 
+682; Ramnath v. Narain, 18 Cal. L.J. 213; Shivaji v. Vithal 
' Narayan, 28 Bom. L.R. 1367—followed. A decree passed against 
-@ person under disability who was not properly represented in 


‘the suit can be set-aside in a regular suit. Khiarajmal v. Daim, - 


‘LL.R. 32 Cal. 296; Musammat Rashid-un-Nisa v. Muhammad 


- Ismail, 36 LA. 168—followed. Semble: An executing Court. 


‘would be competent to refuse. to execute a decree’ passed against 


‘a person under disability who was-not duly represented in the - 


suit ; secus, when the decretal Court has‘held that the person under 


disability had been duly impleaded. Hriday Nath Roy v. Ram | 


. Chandra, \.L.R. 48 Cal. 138 ; Kalipada v. Hari Mohan, 1.L.R. 44 
sCal. 627 ; Lahore Bank v. Ghulam, LL.R. 5 Lah. 54—referred to. 
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The consent of the parties cannot give a Court inherent jurisdiction 
that it does not possess. Ledgard v. Bull, LL.R. 9 All. 191; 
Minakshi v. Subramanya, 1.L.R. 11 Mad. 26—followed. A decree 
passed without inherent jurisdiction can be declared ab initio null 

and void if proceedings in that behalf are taken as provided by law. 
But if the partics fail to take such proceedings the executing Court 
cannot challenge the validity ofthe decree. Vishtu Sukharam v. 

Krish narao, L.L.R. UL. Bom. 171—-referred lo, Section 21 of the 
Civil Procedure Code is pot applicable to cases where a Court has. 
purported to exercise jurisdiction over property in foreign territory. 
Raja Setrucherla v. Maharaja of Jeypore, 46 LA. 151—Jollowed, 
The alteration of the terms of section 225 of the Civil Procedure 
Code of 1882 by reason of the enactment of O. 21, r. 7, of the Code 
of 1908 makes clear the intention of the legislalure that the 
executing Court should have no power to question the jurisdiction 
of the Court which passed the decree. Chogalal v. Trueman, L.L.R. 
7 Bom. 483; Hari Govind v. Narsingrao, J.L.R. 38 Bom. 194; 
Syed Ekram v. Rasul, 1.L.R. 9 Pat. 829; Raja Jaya Veera v. 
Chidambaram Chetty, 1.L.R. 43 Mad. 675—referred to. Different 
considerations apply to the decrees passed by foreign Courts, and 
transferred to British Indian Courts for execution “Haji Musa v. 


Purmandand, \.L.R. 15 Bom, 216; Jivappa v. Jeergi, I.L.R. 40° 


Bom. 551; & Veeraraghava v. Muga Sait, I1LL.R. 39 Mad, 24— 
referred to. 


S. A. NaTsan v. S. R. Samson ere ae sees 

| EXECUTION OF DECREE, ORDER STAYING OR REFUSING, NOT APPEALABLE - 
AS A DECREE wes ae +3 wee ase 
EXECUTION AGAINST 6URETY | ne ah ons aoe Eael® 
EXECUTION: IMPENDING, TRANSFER OF ‘PROPERTY Se ie 


Fraup—Suit to set aside decree on ground of fraud—Specific allega- 
tion of fraud essential. If a suit is brought to set aside a decree 
upon the ground that it was obtained by fraud, the plaintiff must 
clearly and specifically set-out the fraud that is ‘alleged. The pre- 
svious decree cannot be set aside on a mere general allegation of 
‘fraud’or collusion, thus enabling a party to reagitate in the subse- 
quent suit issues in the original suit in which the decree had been 
passed against him. Nanda Kumar Howladar v. Ram Jiban 
Howladar, 1.L.R. 41 Cal. 990—+referred to. 


GOPATAR’v. ABDUL AZIZ ... Sn aah re es 
GENERAL CLAUSES ACT, CLAUSE 10 coe oo ee 
GENERAL CLAUSES ACT, 8. 3 (25) eri por agiet Bee, 


Good FAITH AND. VALUABLE CONS{DERATION, ONUS OF PROOF, SECTION 
53, PROVINCIAL INSOLVENCY ACT ive Ses es 


GOVERNMENT oF InprA ACT, STATUTORY RULES UNDER 8. 968 (2) ° 


GoVERNMERT, LIABILITY OF, FOR WRONGFUL ACTS OF ITS OFFICERS— 
Express order or ratification—Tontious acts by officers in exercise 
of their powers—Wrongful arrest by police-officer—Suit against 
Secretary of State. Government is not liable for wrongs done by 
its officers unless the wrongful act is done either by its order, or 
on its behalf being subsequently ratified or adopted byit. It is 
not ordinarily liable for wrongs done by subordinate public 


officers in the exercise of powers given to them by law. No suit- 
. therefore lies against the Secretary of State for damages for _ 
wrongful arrest and detention of a person..by:a police-officer.... 


Mohamed Yusufuddin v. Secretary of State, 1.L.R. 30:Cal. 872 ;: 


Moti Lalv. Secretary of State, 9 ie N. 495 ; Rogers v. ‘Rajendre- 
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Dutt, 8 Moo. LA. 103; Secretary of State v. Hari Bhanji, 1.L.R. 
5 Mad. 273 ; Secretary of State v. Moment, 7 L.B.R. 10; Shiva- 
bhajan v. Secretary of State, 1.L.R. 28 Bom. 314; Vijaya Ragava 
v. Secretary of Stale, 1.L.R.7 Mad. 466; Wyllie v. Seeretary of 
State, A.LR. (1928) ‘Lah. 346—discussed. 
M. A. KADER ZalLANY v. THE SECRETARY OF STATE FOR 
INDIA IN“COUNCIL ss awe aes 375 
GUARDIANS AND Warps ACT, S. 25 wes) ay 569 
205 


HicH CourRT, POWER OF, TO GRANT SUCCESSION CERTIFICATE he 


Hinpy Law—Coparcenery—Legitimate and illegitimate sons—Self- 
acquired property—Family arrangements belween Sudra father 
and illegitimate sons—Sons taking property as co-owners under 
a deed—Grandson’s claim as coparcener. Coparcenery in a joint 
Hindu family, except in the case of an adoption, comes into 
existence as the result of the birth of a coparcener, and cannot be 
created by contract or in any other way. Legitimate sons in an 
undivided Hindu family governed by the Mitakshara at birth 
become coparceners with their father in the ancestral property of . 
the family, but illegitimate sons never can acquire at birth or in 
any other way a right of coparcenery with their father. Where a 
Sudra father by way of a family arrangement transfers iter vitos 
his self-acquired property to his illegitimate sons by a deed the 
effect of which is to make them co-owners of the property subject 
to terms and conditions which in themselves are inconsistent with 
the conditions under which coparceners hold property, the sons 
take the property not as coparceners in a joint Hindu family but as 
joint-owners, and a grandson born after the date of the deed cannot - 

_Claim any interest in the property as a coparcener ina joint Hindu 
family. Hazari Mall jv. Abaninath, 17 C.W.N. 280; Jogendro v. 
Nityanand, I.L.R. 18 Cal. 151; Lal Ram v. Depuly Commissioner, 
Partabgarh, 50 L.A. 265; Muddun Gopal vy. Ram Baksh, 6 Suth. . 
W.R. 71; Myna Boyee v. Ootaram, 8 Moo. 1.A. 400 ; Sadu v. Baiza, . 
LL.R. 4 Bom. 37—referred to. Shamu v. Babu Aba Kalwat,.~ 
LL.R. 52 Bom. 200—doubted. fs ; 
D. PACKIRISAWMY PILLAY v. P. V. DORASAWMY PILLAY sce, . .... 266: 





JHYPOTHECATION OF MOVEABLE PROPERTY—Possession symbol of title— 
Prior encumbrancer without possession—Subsequent encumbrancer 
without . notice—Sale of hypothecated property by subsequent 
encumbrancer under a Court decree—Sale proceeds—Priority. In 
respect of moveable property possession is a symbol of title, and 
if a person who has accepted a hypothecation of moveable 
property without obtaining possession seeks to enforce his right 
against a subsequent encumbrancer who has exercised the powers 
which he possesses to obtain possession of the property hypothe- 
cated to him, and has sold the goods in execution of a decree, it is 
incumbent upon the prior encumbrancer to satisfy the Court that 

- the subsequent encumbrancer had notice of the charge to which 

‘the first encumbrancer was entitled. Briggs v. Jones, (1870) L.R. 
10 Eq. 92 ; Brocklesby v. Temperance Building Society, (1895) A.C. 
173 ; Castell v. Brown, In re, (1898) 1 Ch. 315; Dearle v. Hall, 38 
Eyg, Reports 475 ; Haripada v. Anath Nath De, 22 C.W.N, 788 ; 
Lloyds Bank v. Guzdar, LL.R. 56 Cal. 868; Manackjoo vv. 
S. A. Chetly,7 L.B.R. 336; Perry Herrich v, Attwood; 2 De 
G. & J. 21; Rimmer v, Webster, (1898) 1 Oh, $184 Sreeram 
v. Bommireddi, 35 Mad. LJ, 450: Ward v, Duncombe, ie 
A.C. 309—referred to, Maung Chit Uy, Batsl Dltaty Civil First ’ 
Appeal No. 25 of 1922, H.C. Rattiem discussed: BN Mig ey 


Moosa AppuL HaBIB v, MAUNG Ton Hvar: 










wo ae. 182 
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“INCOME,” MEANING OF, WITHIN SECTION 60 (2), PRESIDENCY-TOWNS 
INSOLVENCY ACT sic as es 138 


INcoME-TAx Act (XI oF 1922), s. o~Budane property fet dnt in stalls 
— ‘Annual value”—Basis of annual value—Daily rents aggre- 
gate—Doctrine of hypothetical tenant—Coustruciion of statute., 
Assessee is the owner of bazaar properly consisting of a number 
of stalls let out daily at a sinall rental. Held, that the property 
was assessable under s.9 of the Income-tax Act, by ascertaining 
the annual value of each of the stalls and laking their aggregate. 
If the actual daily rents paid were sufficiently stable the Income- 
tax Officer could accept them as the daily rents at which the stalls 
could reasonably be expected to let. But whether the annual 
value would be 365 times the daily rent or less would depend on 
the facts of each case to be determined by the Income-tax Officer.” 
The assessee could not in the circumstances of the case ask to be 
treated as the “hypothetical tenant” of his property, so as to 
claim a deduction of his estimated profit as tenant before assess- 
ment. The provisions of s. 9 of the Income-tax Act were not to 
be construed in the light of the City of Rangoon Municipal Act. 
Commercial Properties, Ltd. In re, 1.LR. 55 Cal. 1057; The 
Attorney-General v. Mutual Tontine Westininster Chambers 
Association, Ltd., (1876) 1 Ex. D. 469 ; Williams v. Sanders, (1927) 
2 K.B. 498—referred to. Suratee Bara Bazaar Co., Ltd. v. The 
Municipal Corporation of Rangoon, 1.L.R. 5 Ran. 715—distin- 
Suished. 


COMMISSIONER OF INCOME-TAX v. SuRATr BaRA Bazaar Co. oa = 
Lr. on a ae eee es 154 


IncoME-rTax Act (XI oF 1922), SECTIONS ; 23 3 (4): 27, 30, -66—Evidence 
showing no sufficient cause for non- compliance with notice under: 
section 22 (2)—Question of law itnder section 66. Where there is 
evidence upon which the Assistant Commissioner can find that 
there was no sufficient Gause preventing an assessee from produc- 
ing the accounts he was required to produce under section 22 (2) 
of the Income-tax Act, and upon that ground refuses to cancel the 
assessment made under section 23 (4), there i is no question of law 

: that can be referred to the High Court urider section 66. 


COMMISSIONER OF INCOME-TAx, v, A.K.R.P.L.A. CHETTYAR 
FIRM sis ans aes ase cea 24 


“ INCOME-TAX Act (XI oF 1922), ss. 23 (4), 31, 66 (3)—Jncome-tax 
Officer's assessment under s. 23 (4)— Question ‘of law—Reference to 
High Court—Judicial discretion—Arbitrary assessment—Mala fide 
assessntent—High Court's prerogative. The question whether an 
assessment made by the Income-tax Officer under s. 23 (4) of the 
Income-tax Act is valid or not is not a question of law that arises 
or can arise out of an order of the Assistant Commissioner passed 
under s. 31, and consequently such a question cannot be made the 
ground for an order by the High Court under s. 66 (3) requiring 
the Commissioner to state a ‘case. In making the assessment 
under s. 23 (4) the Income-tax Officer is not exercising a judicial 
discretion, because in a case within s. 23 (4) he is.bound to make 
an assessment as best he can. When an Income-tax Officer has 
made an assessment under s. 23 (4) mala fide and arbitrarily in 
the sense that he has acted ‘recklessly or fraudulently, and the 
assessee has failed to obtain redress as provided in the Act, Semble : - 
the High Court in virtue of its inherent prerogative powers can 
order the Income-tax Officer to do his duty. A.K.R.P.L.A, Firm 
v. Commissioner of Income-tax, 1.L.R. 9 Ran. 25 ; Commissioner of 
Income-tax v. A.K.R.P.L.A. Firm, L.L.R.9 Ran. 21; Duni Chand 
Vv. Commissioner of Income-tax, LL-R. 10 Lah. 596 ; Dysow v. - 
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Attorney-General, (1911) 1 K.B. 424; Farmer v. Cotton’s Trustees, 


(1915) A.C. 922 ; Macpherson v. Moore, 6 Tax Cases 107; Rex v. 
Board of Education, (1910) 2 K.B. 178 ; Sharp v. Wakefield, (1591) 
A.C. 179—referred to. Commissioner of Income-tax v. A.R.A.N. 
Firm, 1.L.R. 6 Kan. 21 ; Commissioner of Income-tax v. P.K.N.P.R. 
Firm, LL.R. 8 Ran. 209; P.K.N.P.R. Firm v. Commissioner of 
Income-lax, IeL.R. 8 Ran. 203; S.P.K.A.A.M. Firm v. Commiis- 
sioner of Inconte-tax, 1.L.R. 7 Ran. 669—overruled pro tanto. 


In re ABDUL BARI CHOWDHURY ?. PRE INERS OF INCOME- 
TAX, BURMA ; 


INcOME-TAx Acr (XI or 1922), ss. 23, 34—Income that “has aeapet 
assessment ’—Assessment procecdings duly comtmenced—Proceed- 
ings nol completed at close of year—Notice under section 34, whether 
necessary Section 34 of the Income-tax Act applies to income 
which has escaped assessment, that is to say, when a person has 
not been assessed at all during the year or when some portion of 
his income has not been Included in his assessment. ‘The section 
does not apply to cages In which asagssiment proceedings have duly 
been commonced in the course of the year of assessment, although 
it may be that they have rot been completed within that year. 
Raja Rajendra Narayan v, Contmissioner of Lucome- tax, Behar and 
Orissa, 2 Income-tax Cases ia ai to, 


COMMISSIONER OF INCOME-TAX v. N. N. BURJORIEE 08 


ANCOME-TAx AcT (XI OF 1922), s. 34—Assessment limited to income 
escaping assessment. Under s. 34 of the Income-tax Act, the 
Income-tax Officer is authorised to assess only the income, profits 
or gains of an assessee chargeable to income-tax that have 
escaped assessment, and is not bound to iced aac de novo the 
whole assessable income of the assessee. 


COMMISSIONER OF INCOME-TAX ¥v. T.S.T. S. Cuertyar Firm 


Ancome-rax Act (XI oF 1922), s. 66—Referetce. to High Court— 
Appellate order under s. 31 or 32—Reference limited to-questions of 


281 


“161 


28 


law, arising out oforder. S. 66 (2} of the Income-tax Act provides. 


for a reference to the High Court of any question of law arising 
out of an order madé’ pursuant to s. 31 or 32 of the Act. Where 
-an assessee appealed to the Assistant Commissioner against the 
order of an Income-tax Officer under section 27 refusing to cancel 
an assessment made under section 23 (4), on the ground that he 
had not proved that there was sufficient cause for net producing 


his accounts in time, and the Assistant Commissioner held that. 
the assessee had failed to show sufficient cause, Held, that the_ 
-only question of law that can arise is whether there was evidence’ 


upon which the Assistant Commissioner could have based his 
‘order, and the question whether the assessment as made was valid 
was not a question of law that could arise out of the order of the 
Assistant Commissioner. : 


A.K.R.P.L.A, CHETTYAR FIRM 2. CohToNER oF INCOME- 

TAX ae ao ) see ‘tee 

IGNORANCE AND ILLITERACY, NO SUFFICIENT CAUSE FOR EXTENSION OF 
° TIME UNDER WORKMEN’ 's COMPENSATION ACT gaa ea 
IGNORANCE OF REAL DESIGNS OF LEADERS, NO DEFENCE UNDER SECTION 
121 OF THE PENAL CODE ae ses ron a 
ARREGULARITY IN SIGNING OF NOTICE OF ATTACHMENT iat 


25 
» 118 


- 404 
"140 


: INSOLVENCY OF - JUNMGMENT-DEBTOR—Declaratory suit by attaching 


creditor under O, 21, r. 63, Civil Procedure Code (Act V of 1908)— 
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Leave of Insolvency Court to suwe—Provincial Insolvency Act (V of 
1920), s. 28/2). An attaching creditor cannot file a suit under O. 21, 
rule 63, of the Code of Civil Procedure against a claimant for a 
declaration that the property attached belongs to his judgment- 
debtor who has in the meantime been adjudicated an insolvent, 

without first obtaining leave of the Insolvency Court. Such leave 
is.a condition precedent to the commencement of the suit. Raman 
Chetty v. Ma Hme,10 B.L.T. 116 ; Lrintback v. Sheoram, 65 1.C. 
941 ; Vasudeva v. Lakshmigiarayana, 1.L.R. 42 Mad. 684—referred 
to. Nunc Narasimham v. Donepudi, 98 1.C. 446—dissented from. 


MoHAMED ADjJIm Nacopa v. E. M. CHETTYAR FIRM ase Le 


INSOLVENCY——Transfer within two years of insolvency-—Good faith and 
valuable consideration—Onus of proof—Provincial Insolvency 
Act (V of 1920), s. 53—Registration—Presentation—Inaccurate 
endorsement—Indian Registration Act (XVI of 1908), s. 32. By 
the Provincial Insolvency Act, 1920, s. 53, ‘‘any transfer of property 
not being a transfer made before and in consideration of marriage 
or made in favour of a purchaser or incumbrancer in good faith 
and for valuable consideration shall, if the transferor is adjudged 
insolvent within two years after the date of the transfer, be voidable 
as against the receiver, and may be annulled by the Court.” Held, 
that where the receiver is seeking to set aside a mortgage under 
the above section the onus is upon him to prove that it was not. 
made in good faith and for valuable consideration. Official 
Assignee v. Khoo Saw Cheow, (1931) A.C: 67—followed. A mortgage 
deed. was registered in the presence of the mortgagor and the local 
agent of the mortgagee firm, The registering officer endorsed 
the document as presented by the mortgagor ‘‘ for” the firm. It 
was contended that the presentation, and consequently the regis- 

- tration, was invalid under s. 32 (c) of the Indian Registration Act, 
1908, in the absence of a power-of-attornéy authenticated: as 

‘ required by s. 33. The registering officer had stated in evidence 
that the presentation was "by the mortgagor: who had said that he 
wanted it registered. Held, that thé presentation was validly made 
by the mortgagor under s. 32 (a) of the Act ; there was nothing in’ 
the Act to prevent a person from showing ‘that the endorsement 
was inaccurate and proving the real facts. Jambu Parshad v. 
Muhammad Aftab Ali Khan, (1914) 1.L.R. 37 All. 49, L.R. 42 LA. 
22—distinguished. 


OFFICIAL RECEIVER v. P.L.K.M.R.M. CHETTYAR a ae : 17® 


INSURABLE INTEREST-—Coritract for purchase of imnioveable property— 
Insurance by purchaser—-Fire after contract of sale—Purchaser's 
rights under policy—Legal and beneficial interest in property— 
Transfer of Property Act (IV of 1882), s. 54. A person has an 
insurable interest in a thing where he possesses some relation to 
or concern. in the subject of the insurance, which relation or 
concern, by the happening of the perils insured against, may be so 
affected:as to produce a damage, detriment or prejudice, to the 
assured. A person who has made an agreement for the purchase 
of immoveable property, although he does not thereby obtain a. 
legal interest in or charge upon the property within s, 54 of the 
Transfer of Property Act, nevertheless has an insurable interest in 
the property, and can recover under a policy of insurance of the 
property the loss suffered by him, on account of the property being . 
destroyed or damaged by fire. Castellain v. Preston, 11 Q.B.D. : 
380 ; Graham Joint Stock Shipping Co. v. Merchants Marine Inusur- 
aiice: Co,, (1924) A.C, 294; Lucena v. Craufurd, 2 Bos. & P. (N.R:) 
269: P, Samuel, Ltd. v. Dumas, (1924) A.C. 431—referred to. . 


GNANA SUNDARAM v. VULCAN INSURANCE Co.. so mee oem 
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INTEREST DUE TO CREDITORS, COMPANY IN LIQUIDATION SOLVENT ... 318 
INTERLOCUTORY ORDER, REVISION UNDER S. 115, C.P.C,... 71, 86, 92 
‘‘ JUDICIAL TRIAL,” MEANING OF wae PET nas ‘ies eve 18: 
JUDGMENT ON REVIEW, APPFAL WITHOUT LEAVE OF JUDGE, “CLAUSE 
13, LETTERS PATENT bs a ne 31 
KNOWLEDGE OF IMPENDING EXECUTION BY TRANSFEREE ve O14 
KNOWLEDGE OF NEGLIGENT ACT, LIMITATION ¢... acs eke 575 
‘* LAND, SUIT FOR, '’ MEANING OF sae was eee 13 
LAW, FINDING OF FACT WITHOUT EVIDENCE, A QUESTION OF aes 21 


» Lerrers Parent, CLAUSE 10-—High Court's jurisdiction—“ Suit for 
° land or other immoveable properly,” meaning 6J—Substantial ques- 
tion relating to right and title in land—Plaint framed in tort— 
Indiau Sale of Goods Act (II of 1930), s. 2 (7)—General Clauses 
Act (X of 1897), s. 3 (25). The term “suits for land or other 
immoveable property " in clause 10 of the Letters Patent means 
suits in which, having regard to the issues raised in the pleadings, 
the decree or order will affect direclly the proprietary or posses- 
sory tille to land or other Immoveable property. Where the real 
dispute between the parties is as to litle to immoveable property 
oulside the jurisdiction of the High Court the fact that the plaint 
is framed in tort will not give that Court jurisdiction to entertain 
the suit. Where the legal nexus between the parties is not 
directly a contract of sale of goods, s. 2 (7) of the Indian Sale 
of Goods Act has no application and the term “ goods ” as therein 
defined cannot override the definition of “ immoveable property ” 
in sec. 3 (25) of the General Clauses Act. Goculdas v.-Chaganlal, - 
LL.R. 54 Cal. 655.; Lodua Co. v. Bipin Bose, 1.L.R. 29 Cal. 739 ; 
Sudamdih Co. v. Empire Co., LL.R. 42 Cal. 942—referréd to. . 


A. Swami IyAH NADAR v. COMMISSIONERS FOR THE: PoRT OF 
_ RANGOON. as oe a5 He ae 


LETTERS PATENT, CLAUSE 13—Decree of single Judge in second appeal 
—Order on application arising out of decree—Order reversed on 
review—Leave to appeal against review order, whether necessary. 
A single Judge of the High Court sitting in second appeal passed 
a decree in favour of the plaintiff for specific performance of a 
contract for sale of land on condition that the plaintiff paid ‘into 
Court a certain sum of money by a cerlain date. Subsequently on 
plaintiff's application, another Judge of the High Court extended . 
the time for payment, but at the instance of the respondent on 
review set aside the order for extension of time and dismissed the 
suit on the ground that the plaintiff had not deposited the money | 
in time. Plaintiff appealed under the Letters Patent, but wilhout 
obtaining leave from the Judge. Held, that the order was a judg- 
ment within the meaning of clause 13 of the Letters Patent, and 
an appeal from it lay only with the leave of.the Judge who passed . 


the judgment. A 
Maunc Po Myit v. MAUNG Po SIN ° wea 


LETTERS PATENT, CLAUSE .13—Su/t continued by recelver of an insol-* 
vents estate—Order dispensing with securily--Order whether @ + 
‘ judgment'—Appeal. An order directing that the recelver of at: 
insolvent's estate should not be required to give security for the - 
costs ofa suit filed by the debtor before his insolvency, and con+ 
tinuéd by the receiver, is not a ‘judgment’ within clause 13 of the 
Letters Patent, and is not appealable, a 


C. JoRDEN v, MauNG Ba Cutt A ge mr a 47% 
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LETTETPWA PROPERTY OF BUDDHIST HUSBAND AND WIFE oes 


LICENSE FEE FOR PRIVATE MARKETS ae cep 
LIQUIDATOR'S DEMAND AGAINST MEMBER OF A CO-OPERATIVE SOCIETY 
FOR COSTS OF LITIGATION WHETHER OPEN TO QUESTION IN COURT 


Limitation Acr ({£X or 1908), ss. 4, 29 (2) (a)—Gencral Clauses Act 
is of 1897), clause 10—Provincial Insolvency Act (V of 1920), 


- 68-—-General provisions of Limilalion Act—Apfplicabilily to : 


Ba riods of limilalion prescribed by special Acts. By reason of the 
express terms of s. 29 {2) (a) of the Limitation Act section 4 of the 
Limitation Act applies to applications made under the Provincial 
Insolvency Act. Dropadi v. Hiralal, 1.L.R. 34 All. 503—*eferred 
to. Jhan Bahadur Singh v. Bailiff of the District Court of Toutsgoo, 
I.L.R. 5 Ran. 384—dissented from. 


Ma THAN May vz. BaAILirr, KYAUNGGON 


‘LIMITATION Act, SCH. I, ART, 90 . re ae cea 


LIMITATION Act (EX oF 1908), Scw. I, ART. 116—Contract to a purchase 
price—Contract embodied in registered conveyance—Personal 
remedy, period of limitation for—Inadmissible promissory uote— 
Suit on original consideration. Where a vendee’s promise to pay 
the purchase money of immoveable property is set out in a regis- 
tered conveyance which is accepted by him, the contract can be 
regarded as émbodied in the conveyance even though it is not 
executed by the vendee. . If the vendor seeks a personal remedy 
for the price, the suit falls nnder Article 116.of the Limitation Act. 
This article is applicable in all cases where the contract is in 
writing, and registered, notwithstanding that there may be an 
article directly applicable to the class of contract in question. 
Apaji v. Nilkantha. 3 Bom. L.R. 697 ; Avuthala v. Dayumma, 
I.L.R: 24 Mad. 233; Debearain v. Ramsadhan; 17 C.W.N. 443; 
Grish Chandra v. Kunja Behari, \.L.R. 35:Cal. 683 ; Kotappa v. 
Vallur, 1.L.R. 25 Mad. 50 ; Tricomdas v. Gopinathjin, 44 LA. 65— 
referred fo, Wherea promissory note is inadmissible in evidence, 
as being not duly stamped, the plaintiff can still recover on the 
original consideration, if set out in the plaint as a cause of action. 
Maung Kyi v. Ma Ma Gale, 10 L.B.R. 54— referred to. 


Ram Racypsuir LAL v. THe UNITED REFINERIES, LTD. ... 


‘MAGISTRATE'S POWERS IN MAKING FURTHER ENQUIRY, CRIMINAL 
PROCEDURE CODE, Ss. 435, 436 ove Ses 


MARRIAGE OF BURMAN Buppuists, NOT A BUSINESS PARTNERSHIP 


‘MINoR—Guardian’s remedy for restoration: of custody—Suit for 
custody—Guardians and Wards ‘Act \VIII of 1890), s. 25. The 
remedy of a guardian for restoration of the custody of a minor is 
by way of application under the Guardians and Wards Act, and 
not by filing a regular suit. Arunachellam Pillay v. Iyama, 
8 B.L.T. 128 ; Besant v. Narayaniah, LL.R. 38 Mad. 807 ; Sathi 

v. Ramandi, 1. LR. 42 Mad. 647; Sham Lal v. Bindo, LL.R. 26 
All. 594; Utma Kuar v. Bhagwanta’ Kuar, LL.R. 37 All. 515— 
followed. Achratlal vy, Chimanjal, 1.L.R, 40 Bom. 690; Mathu- 
raban Tewary, 10 B.L.T. 186 ;'Ma Shwe Ge v. Maung Shwe Pan, 
2 L.B.R. 140; coe ve Munekhan, ILR. 25 Bom. 374— 
distinguished, ; ek: 


SHADEO v. MAHRAII anes “See, oie ana 
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Morreace costs—Decree for costs against mortgagor and another 
party jointly—Party not liable under final personal money decree— 
Personal liability of party for costs—Costs against mortgagor alone 
how realized—Personai remedy against mortgagor for mortgage 
money barred—Personal remedy for costs. The amount of an 
order for costs made in favour of the mortgagee-plaintiff jointly 
against.the morigagor and a party from whom costs are not 
recoverable under a final personal money decree (e.g., a puisne or 
a prior mortgagee) should in the absence cfa_ special order or 
special reasons to the contrary be regarded as being recoverable 
personally from that party. Ina suit between the mortgagee and 
the mortgagor only, costs are ordinarily to be regarded as part of 
the inortgage money and execution in respect of costs in such a 
suit can ordinarily be had only after a final personal money decree 
has been passed, the costs being included in the money payable 
under. the decree on the nortgage and being recoverable only as 
part of that money and not as costs. Semble: A final personal 
money decree for costs may be given against the mortgagor in a 
case where the personal remedy of the mortgagee against the 
mortgagor for the mortgage money and interest thereon is time- 

sbarred, Amina Bibi v, Ram Shankar, LL.R. 44 All. 473 ; Dambar 
Singh vy. Kalyan Singh, LL.R. 40 All 109; Matukdhari Singh v. 
Ramdas, 2 Pat, LJ. 51; Muhammad iftikhar v. Banke Lal, 1.L.R. 
45 All. 630; Ram Laly. Sil Chand, LL.R. 23 All. 439; Sheo . 
Darshan Singh v. Bent Chaudhri, LL.R. 48 All. 425—referred to, 
Bahadur Singh vy. Basiruddin, 41 Cal. .L.J, 607; Sabuapatti v. 
Chgkalinga, 25 Mad. L.J. 51—dissented front. 


Maunc Po Mya vy M.A.S. Firm aes oa Ceaeane sos 186: 


MORTGAGE-DECREE FOR ‘REDEMPTION—. = Ssptaast aaying without 
redeeming—Heirs not brought on the record—Foreclosuré-order 
by morigagee againsi executor—Revocation of probate for fraid— 
Heirs’ suit to redeem mortgage-—Heirs whether bound by fore- 
closure order against executor—Leave to appeal to Privy Council— 
Substantial question of law—Case concluded by authority. A 
mortgagor died in 1899 without redeeming his property in respect _ 
of which he had obtained a decree in 1898 for redemption. The 
decree provided for foreclosure if the mortgagor failed to redeem 
by-a certain date. None of his heirs ever took steps to be brought 
on the record as his legal representatives. In 1900 the mortgagees 
obtained an order for foreclosure and possession against a nephew 
of the deceased who had obtained probate of an alleged will of the 
deceased and who was brought on the record as his legal repre- 
sentative. In 1903 the grant ‘of probate was revoked at. the 

_ instance of the widow of the deceased as having been obtained by 
fraud. In 1928 the heirs sued the representatives of the original 
mortgagees for redemption of the property, but the suit was 
dismissed by the District Court and on appeal by the High Court. . 
The heirs applied for leave to appeal to His Majesty in Council. 
Held, that the heirs were bound by the order of the Court made 
in 1900 for foreclosure as against the executor, and the subsequent 
revocation of probate did not affect that order. A certificate for 
leave to appeal to the Privy Council refused as the case being con- 

_cliided by authority no substantial question of law was involved. 
Allen v. Dundas, 3 T.R, 125 ; Debendra Nath Dutt v. Administra» 
tor-General of ate, LL.R. 35 Cal, 955; Hewson v. Shelley, 
(1914) 2 Ch, D, 13—referred fo, 


MA tikes v, E, G. NEPEAN af er a 360 


MORTGAGE BY ADMINISTRATOR WITHOUT LEAVE OF Court, RIGHTS OF 
MORTGAGEE eer ea eee ase eee 34 
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MURDER, WHETHER YOUTH AN EXTENUATING CIRCUMSTANCE ee 8i 


“ MUTUAL DEALINGS,” MEANING OF, UNDER SECTION 47, PRESIDENCY- 
Towns INSOLVENCY ACT ie = aes eee 373 


NAVIGABLE WatkERs—TZidal Creck—Alleged Public ” Waterway— 
Evidence—Tidal Limits of Walerway— Riparian owner— Access to 
Waterway—Intervening Foreshorc. The plaintiff constructed, a 
saw milland timber pond upon his land which adjoined the upper 
part of a creek communieating with a tidal river, and proposed to 
float logs to the pond by an entrance cut into the creek. The 
defendant, who owned the soil of the upper creek, planted piles in 
it opposite to the entrance so as to prevent the passage of logs. 
The plaintiff sued for an injunction alleging that the upper creek 
was a public waterway. The evidence showed that at certain 
periogs of the month the tide reached the most remote part of the 
upper creek, but that usually it was practically dry ; for afew hours 
at high tide on five to ten days in each month there was svfficient 
water to float ordinary teak logs to the end; between 1905 and 
1914 the plaintiff's predecessor used to float logs. to a former mill, 
and before 1905 persons living in huts (since removed).had used 
the upper creek for boats when there was sufficient water. Any 
claim by the plaintiff to an easement admittedly ‘was barred by 
limitation. Held, that the suit. failed /as° the .evidence. did not 
establish that the upper .creek was a public: vaterway. Rew v. 
Montague, (1825) 4 B. & C. 539, 107-E.R. 11833: arid:Sim E Bak v. 
Ang Yong Huat, (1923) A.C. 429—followed: Further, ‘éven if there 
was any public waterway in the upper creek it was confined to so 
much of the creek as was covered at ordinary high tides, and 
therefore, on the evidence, did not come right up to the bank of 
the plaintiff's land ; the public right to use fhe waterway did not 
imply a right to take merchandise on-to or: over the intervening - 
part of the upper creek, in the absence of custom or prescription. ° 
It has been recognised by aseries of decisions dating from Doe d. 
Seebkrislo v. East India Company, (1856) 6 Moo. L.A. 267, that in 
India the beds or channels of navigable waters are the property 
of the Government in the right of the Crown, The public right- 
of waterway can only be co-extensive’ with the property of thé 
Government and accordingly [applying Attorney-General v. 
Chambers, (1854) 4 De G.M. & G, .206, 43 E.R. 486] cannot extend. 
beyond the limits of ordinary high tides, thatis tosay, the mean’ 
‘between spring and neap tides. Secretary of Stale. for India v. 
Kadirikutti, (1890) LL.L.R. 13 Mad. 369—approved. The right of a 
riparian owner on the banks of a tidal navigable river éxists jure 
naturae, but it is essential to its existence that his land should be 
in contact with the flow of the stream at least at the times. of 
ordinary high tides. Lyon v. Fishmonger’s Company, (1876) 1 
App. Cas; 662—followed. 


Dawoop Hasuim Esoor v. C. Tuck SEIN atone aa 122 
“NEGLIGENCE OF ADVOCATE ~ aaa ee ae ens ase *x 2375: 


NEGLIGENCE OF BANKER—Test of. negligence—Crossed cheoua t in favour 
of Public Body—Cheque tendered for collection by paltry person— 
Suspicious endorsements— Collecting bank's duty—Alleged usage of 
banks in Rangoon—Negotiable Instruments Act (XXVI of 1881), 
s. 131. .Whether or not a collecting bankis guilty of negligence 
within s,-131 of the Negotiable Instruments Act miust depend upon 
the particular circumstances obtaining in each case. The test of 
negligence is whether the transaction of paying in any given 
‘cheque, coupled with the circumstancés antecedent and present, 
was so. out of the ordinary course that it ought to have aroused: 

- doubts in the banker’s mind, and caused him to make inquiry. A“ 
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person, known to the defendant bank to be a mere clerk, tendered 
to the bank a crossed cheque for Rs. 2,361-12as. for collection and 
payment into a small savings bank account which the clerk had 
opened on behalf of a minor “of whom he was the guardian. The 
cheque was difawn by the plaintiff's agent (who was also the 
“manager of the paying bank) in favour of the Corporation of Ran- 
goon, for the payment of taxes. The cheque was endorsed with a 
rubber stamp ‘Chief Superintendent, Corporation of. Rangoon” 

and an illegible scribble purporting to be thg name of such official. 

‘There was no such official, but the person tendering the cheque 
purported to guarantee the genuineness of the endorsement. The 
defendant bank without any inquiry credited the cheque to the 
minor’s account, and the clerk withdrew the sum on the next day. 
The cheque was never received by the Corporation, and the 
endorsement was a forgery by the clerk, who absconded with the 
proceeds of the cheque. Held, that the circumstances were such 
‘that the defendant bank was put on inquiry, and having failed in 


its duty was liable to the true owner of the cheque, the plaintiff. - 


It could not evade such liability by conforming to an alleged usage 
of bankers in Rangoon that, if a collecting bank refrained from 
endorsing on a crossed cheque a guarantee that an endorsement 
was genuine, it was absolved from all further responsibility and 


that the paying ‘bank, if it elected fojpay the cheque in such cir-| 


cumstances, did’so at its.peril, «A. L, Uuderwood, Ltd. v. Bank of 


Liverpool, (1924). lL K.B..726¢ Commissioners of Taxation v, English, 


. Scottish. and. Alstkatiat: - ‘Banks Lid,, (1920) A.C. 683; Ross v. 


London County Westminster and Parrs Bank, ((919) L K. 'B. 678— ° 


followed. 
J. G. ROBINSON v. THE CENTRAL Bank OF INDIA, Lr. cas 
NEGOTIABLE INSTRUMENTS ACT, Ss. 131 SaaS ges, 7 SRS soe 
‘NULLITY, WHEN A DECREE ISA . ... re ae ove 


OBSTRUCTING A PUBLIC SERVANT, WHAT 1s—Verbal objection—Actual 
' resistance or obstacle, essential—Penal Code (Act XLV of 1860), 

s. 186. Where va person stands by a staircase and, without any 
threat, or obstruction of..the passage, verbally objects to a Police 
search-party going upstairs, he cannot be convicted of the offence 

of obstruction under section 186 of the Indian Penal Code. There 


must be some actual resistance. or obstacle put in the way of the. 


public servant tu constitute the offence. Aijdz Husain v. 
Emperor, 17 Cr. L.J. 413; Emperor v. Gajadhar, 11 Cr..L.J. 721; 
Nishi Kanta v. Emperor, 20 Cal: W.N. 857; Q.E. v. Gavgappa, 
2 Bom. L.R. 541.; O.E. v. Sommanna, LL.R. 15 Mad. 22i— 
referred to. Y.C. Arif v. K:E., 1 B.L.T. PO eRenele from. 


AH CHOUNG v. KING-EMPEROR ... i ee 


PARTNERSHIP NAME, USE OF— Dissolution of partnership—Partner 
using old firm namc—Suit to recover debts. After the dissolution 
of a firm, each of the partners is entitled,‘ in the absence of 
contrary agreement, to’ use the name of the old firm, unless the 
other partners would thereby be exposed to a risk of litigation or 
responsibility.’ A partner, on dissolution, may therefore use the 
sold firm name to recover debts which have fallen to his share, 
provided he does not thereby harm his late partner. : 


Mutuv K. M. MEYAPPA CHETTYAR v. PERIYAH ... ‘aie 
PLACE OF TRIAL, CRIMINAL BREACH OF TRUST Pass eee 
PENAL Cons, s. 64 wa ‘se aes soe seer 


PENAL CODE, SECTIONS. 94, 121 © 3 Fry} eee wae, 
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PENAL Conk, S. 186... a as eee 
PENAL CODE, SECTION 408, ESSENTIAL INGREDIENTS OF AN OFFENCE 
UNDER ... ea ne ais aa ee 


PENDING suit—Arbitration without order of Court—Award whether 
a compromise—Decree in terms of the award—Civil Procedure 
Code (Act V of 1908), s. 89, 0. 23, r. 3. Where p&rties to2 
pending suit refer their disputes to arbitration without the inter- 
vention of the Court, anc an award is made, such an award is a 
compromise within the mcaning of Order 23, Rule 3, of the Civil 
Procedure Code, and can be recorded and confirmed in the terms 
of a decree. The words “any other law for the time being in 
force” in s. 89 of the Code. refer to the provisions of O. 23, 
Rule 3. Chanbasappa v. Basalingayya, 1.L.R.51 Bom. 908 ; Jz 
re The Guardian Assurance Company, (1917) 1 Ch. Div. 442; The 
Mercantile Investment Company v. The International Company of 
Mexico, (1893) C.A,1 Ch. 484; Miles v. The New Zealand Alford 
Estate Company, C.A. 32 Ch. Div. 266—referred to. Amar Chand 
v. Banwari Lall, 1.L.R. 49 Cal. 608 ; The Dekari Tea Company v. 
The Indian General Steam Navigation Company, 25 C.W.N. 127-- 
dissented from. 


LALIEE Jag 


PRESIDENCY-TOW 
dealings—No “set-off unless mutual claims exist at the time of 
insolvency—-Subsequent purchase by debtor of claim against 
insolvent. The words “mutual dealings” in s: 47‘ of the Presi- 
dency-Towns Insolvency Act refer to 1iutual dealings at the 
time of the insolvency, and cannot refer to the purchase of a 
claim’ against the insolvent after the insolvency by one of the 
debtors of the insolvent’s estate. -Such a purchaser cannot be 
allowed to set off such a claim against the debt due by him to the 
insolvent’s estate. Dickson v. Evaus, 3 Revised Reports 119— 
Jollowed. wo 

Ma Yarr v. THE OFFICIAL ASSIGNEE. os eee 


PRESIDENCY- Towns INSOLVENCY ACT, SECTIONS 49 (5), (6) AND 76 aes 


PRESIDENCY-Towns INSOLVENCY AcT (III oF 1909), s. 60 (2)— 
“Income,” ‘meaning: of—Income out of trust. property whether 
salary within s. 60 (2). The term ‘income ” in s. 60 (2) of the 
Presidency-Towns Insolvency Act must be construed as ejusdem 
generis with “salary” and the Court has jurisdiction under 
s. 60 (2).to allow the insolvent to enjoy a portion of the income in 
respect only of the insolvent’s salary, or income in the nature 
of a salary. Income which an insolvent is entitled to’ receive 
“out of a trust property under a deed of settlement is not salary or 
income in the nature of a salary within s. 60 (2). Evx-parte 
Benwell, 14 Q.B.D. 301; In re Shine, (1892) 1 QO.B.D. 522— 
referred to. Aa 


OFFICIAL ASSIGNEE v. Mauns NYUN Maunc ... 






Us CHANDER BHAN SHUKUL 


PREVENTION OF COLLECTION OF TAXES BY Force, WHETHER AN ACT OF is P 


LEVYING WAR ren a Be kes use bas 
PRINCIPAL AND ACCESSORY IN REBELLION ese at eae te 
PRivy COUNCIL, LEAVE TO APPEAL TO Boe sae seas 


Privy Councit—Leave to appeal—Valuation of petitioner's claim— | 
Civil Procedure Code (Act V of 1908), s. 110. To determine the - 
value: prescribed -by s. 110 of the Civil Procedure Code, the ‘Court - 
thas to consider what is the detriment to the person 'seeking to. 


‘appealto. the Privy Council; and if that is less than Rs. 10 000, 


INSOLVENCY AcT (III oF 1909), s. 47. —Mutual 
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then, whatever may be the value of the property in suit, the case 
does not fulfil the requirements of the section. Where the value 
of the applicant's share in a decree relating to certain property is 
less than Rs. 10,000, though the value of the whole property itself 
exceeds that amount, leave to appeal to the Privy Council cannot 
be egranted. Gosain Bhaunath Gir v. Bihari Lal, 4 Pat. LJ. 
415—followed. Appala Raja v. Rangappa, 33 Mad. LJ. 481; 
John De Silva %. De Silva, 6 Bom. L.R. 403; Lallubhai v. 
Bhimbhai, LL.R. 53 Bom. 552; Mirza Abid Husain v. Ahmad 
Husain, 26 Bom. L.R. 731: Nariman v. Haskam Ismayal, LL.R. 
49 Bom. 149; Udyochand v. Guzdar, 1.L.R. 52 Cal. 650—referred 
tou. Lala Bhugwat v. Rai Pasiupati Nath Bose, 10 C.W.N. 564 
“distinguished. 


GNANAMANIKKAM AMMAL v. S. R. SAMSON 


PROBATE AND ADMINISTRATION ACT (V oF 188!), s. 90—Morigage oy 


administrator without leave of Court—Mortgage whether void or 
wevoidable—Bona fide morlgagce—Restitution on avoidance. A 
mortgage by an administrator without the leave of the Court is 
not void but voidable under s. 90 (41 of the Probate and Adminis- 
tration Act of 1881 at the instance ‘of a person interested in the 
property. The holder of 2 money decree against the estate cannot 
avoid the mortgage if it was bond fide effected-for the purposes 
of the ‘estate, unless he is prepared to make restitution to the 







mortyagée to the extent of the money advanced. The Eastern 
Mor, Ques Agony pent Limited vi Rebati Kumar Ray, 
3 mereferred 3 


ZoLLikorer & ss v, OAOK.RM: CHET?YAR Firm ... 


PROVINCIAL INSOLVENCY ACT, SECTION 28 (2) tee ee 
PROVINCIAL INSOLVENCY , ACT, SECTION 53, | BURDEN OF PROOF IN 


PROCEEDINGS UNDER — es gia ie ven 


PROVINCIAL IXSOLVENCY ACT (V oF 1920), 5. 68—Sale by Receiver— 


Court's discretion to set aside sale—Power whether limited. A 
sale of property by the receiver is an act of the receiver within 
s. 68. of the Provincial Insolvency Act. Such sale can be set aside 
by the Court whenever it is not a fair or just one. The discretion 
(of the Court is not limited to cases of fraud,.collusion or material 
irregularity. Hanseshur Ghosh v. Rakhal Das, 18.C.W.N. 366; 
Ex-parte’ James, 9 Ch. Ap. 609;: Mahomed Kala Meah. v. 
Harperink, 5 L.B.R. 25; In re Thellusson, (1919) 2 K.B. 735; 
Thiruvenketachariar v. Thaneayiammal, "LLR. 39 Mad. 479— 
referred to. Maung tite Dun \ v. Po Ka, 1.L.R. 5 Ran. 768— 
dissented - from. 


M.T.T.K.M.M. N. ‘VENKATACHELAN CHETTYAR v. M.T.T.K. M. 


M.S.M.A.R. MURUGESAN aes ase sey 
-PROVINCIAL INSOLVENCY AcT, GENERAL PROVISIONS OF THE LiMITA- - | 
TION ACT oe ie sae > o-texe ise 

PUBLIC WATERWAY, WHAT AMOUNTS TO. wa : aes a eee 


' PUISNE MORTGAGEE MADE PARTY To SUIT BY PRIOR MORTGAGEE— 


Non-appearance of puisne mortgagee and dismissal of suit against 
hfm, effect of —Puisne mortgagee whether he obtains any priority— 
Prior mortgagee’s shield—Civil Procedure Code (Act V of 1908), 
O. 34, r.1. The A firm (mortgagees) sued their mortgagors upon: 
their mortgage joining as defendants the S firm who were pulsne 
mortgagees, The S firm did not appear. A decree was passed 


in terms of a compromise between the A firm and the mortgagors;,. 
but the sult was dismlaged as agen the 8 firm:. “Meanw nie the. 
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mortgagors and a dispute arose as to the menpeniiiis cits 6 of the 
A and S firms. Held, in a suit by the A firm for a declaration 
that the mortgage of the S firm had not acquired priority over 
that of the A firm, that the latter were entitles! lo keep their 
mortgage as a shield, and that any decree obtained by the S firm 
was subject to the mortgage in favour of the A firm. Malireddi 
v. Gopalakrishna, LL.R. 47 Mad. 190; Sarat® Chandra ‘vy. 
Nahapiet, 1.L.R. 37 Cal. 907; Sukhi v. Gulam Safdar, 48 LA. 
465; Vedavyasa v. Madura, etc., Co.. Lid., LL.R 42 Mad. 90— 
referred to. Hel Ram v. Shadi Lal, 22 C.W.N. 1033—distin- 
guished, : 
S.K.A.R.S.T. CHETTYAR FIRM v, A.L.A.R. CHETTYAR FIRM ... 1 


REFERENCE BY DISTRICT MAGISTRATE, PROCEEDINGS OF A SESSIONS ° 
- Court xe P das sie 352 


- REFERENCE To HIGH CouRT, UNDER S. 66, INCOME-TAX ACT wate 281 
REGISTRATION, INACCURATE ENDORSEMENT... bie ous 170 
REGISTRATION ACT, SECTION 32 ses ses a <3 170 


RENT PAID BY TENANT BEFORE BEING DUE—Advance to landlord— 
Transfer of property by landlord—Plea of payment against 
purchaser—Transfer of Property Act (IV of 1882), s. 50. S. 50of the 
Transfer of Property Act protects a tenant against having to pay 
his rent twice over, if paid in good faith, but if he has paid rent. 
before it was due it is merely an advance to the landlord and is 
not a payment in fulfilment of an obligation to pay rent. A pay- 
ment in advance cannot. free the tenanf from liability to pay rent 
to @ purchaser who acquires the property from his landlord before 
the date on which the rent falls due. . Raw Lal v. Marwari, 3 Pat. - 
L.T. 128 ; Tilok Chand v. Beattie; 29. O.W.N. 983-- referred to, 


PALE ZABAING RURAL Cos0PERATIVE cua v. MauUNG 5 
Tau Daw ens wes “ ase 470. 


REPORT UNDER S. 438, CRIMINAL PROCEDURE Cope 9 lo 239 .. 


RESTORATION OF SUIT DOES NOT REVIVE hiniacaiesals BEFORE 
JUDGMENT Se ge baie sas 472 


REVIsION—Civil Procedure Code tet V of 1908), section ar Case’ 
includes interlocutory orders—Injustice and hardship. - The 
expression ‘‘case which has been decided” in s. 115 of the Civil. 
Procedure Code is wide enough to include an interlocutory order, 
and even though there may be an appeal from the final decree, 
that consideration will not prevent in a proper case interference in- 
revision. Dhapi'v. Ram Pershad, \.L.R. 14 Cal. 768 ; Jupiter Co., 
Lid. v. Abdul Aziz, UL.R. 1 Ran. 231 ; Mani Lal v. Durga Prasad, 
TLL.R. 3 Pat. 930; Sree Krishna Doss v. Chandook, I.L.R. 32 Mad. 
334 : S.R.M.M. Firm v. P.L.N.N. Chetty, 11 L.B.R. 65—-referred to. . 
Buddhu Lal v. Mewa Ram, 1.L.R. 43 All. 564 ; Lal Chand v. Beharé* 
Lal, LL.R.5 Lah. 288—disserited from. The High Court does not. 
interfere in revision unless some grave Injustice or hardenip we weal : 
result from a failure so todo. Amir Hassan Khawyi Shee: Baksh,” 
LL.R. 31 Cal. 6 ; Ismalji v. Macleod, 1, be 3 Bom, 138. Jaques 
Bibi v. S. C. Bhattacharji, LR. $1 Cal 690.5: Reistanna 6, Wea: 
Naidu, 1.L.R. 17. Mad. 4105 ‘Mathar v Narhaviy LER eo Bom 
-337—veferred to. * ee 5 


L.P.R, CHEYTYAR FIRM #, R. K. BANHERI oa none ae 
REVISION, ORDER REFUSING LEAVE TO APPEAL A8 PAUPER aoe, . 192 
REVISION, ORDER REFUSING LEAVE TO SUE AS PAUPER aie Pes 86 
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PAGE 
RIOT AND WAGING WAR, DISTINCTION BETWEEN fe a 404 
RIPARIAN OWNERSHIP IN TITE BEDS OF RIVERS Bee ae 122 
SaLté oF Goons ACT, SECTION 2 (7) ; GeNERAL CLAuses Act, 8. 3 (25) 13 
e 
SALEe BY RECEIVER, COURT'S POWER TO SET ASIDE 231 
SENTENCE, MEANING OF, SECTION 397, CRIMINAL PROCEDURE CoDE 110 
SET-OFF:- BETWEEN INSOLVENT AND CREDITOR... aes awe 373: 
- 5 
SHAN STATES, APPLICABILITY OF SECTION 531, CRIMINAL PROCEDURE 
CopE a9 us a ae 338 
° 
Sprcrric RELIEF ACT, 8. 42, PROVISO, S. 56 (1) 459 
‘SUCCESSION ACT (XXXIX oF 1925), s. 2—Indian Succession Amend- 
ment Act, 1929 (XVIII of 1929), s. 2—" District Judge —Succession 
Certificates—Jurisdiction of High Court. The High Court on the 
Original Side has the power to issue succession certificates i in view ~ 
of the amendment of s. 2 of the Indian Succession Act, by the 
Indian Succession {Amendment) Act, 1929. 
IN THE MATTER oF THE INDIAN SUCCESSION Act, 1925; ESTATE : : 
L.A.R, AROONACHELLAM ; Ste aids 205 . 
SUCCESSION AMENDMENT ACT, 1929, KFFECT OF SEC1ION 2 _ aa 205 
SUIT TO SET ASIDE DECREE ON GROUND OF FRAUD a aes 135 
_SUIT FoR LAND OR OTHER IMMOVEABLE’ “PROPERTY, MEANING OF - 13 
“Suir FOR POSSESSION OF ‘LAND, DECLARATION AND RELIEF 401 
Suir FOR CUSTODY OF MINOR Bebe oes ae 569 
SuIT BETWEEN A PARTY AND .A STRANGER’ RELATING TO gunsrrox etn ets 
UNDER 8. 47, CIVIL PROCEDURE CODE. i Ree oes 305 | 
Suri FOR POSSESSION—Receiver of ‘property —Auction- shuvchaver at Court- 
-sale—Party éntitled to sue for possession. When a sale certificate 
has been issued to the auction-purchaser at a Court-sale the person . 
entitled to sue for possession of the property is the auction- . 
purchaser, and not a réceivér wlio had been appointed i in the suit- 
or execution proceedings. ~ : 
' ABDULA, ABDUL Gany 4, B. K. CHATTERIEE, Pen ha wena 227 008 
SUIT FOR POSSESSION OF “Trust PROPERTY ~ °... - utnis Maeys 459 
_Surr AGAINST SECRETARY. OF Stars FOR INDIA IN Boanen. Tort - vec, | 375" 
SURETY, WHEN NOT A PARTY UNDER'S. 47, CIVIL PROCEDURE CODE- ... 434, 
TENANCY | IN COMMON OF A Buppust COUPLE IN JOINT PROPERTY 4 524 
Tort BY GOVERNMENT SERVANT, LIABILITY OF GovERNMENT : ie” ~~ B75 


TRANSFER OF’ MOVEABLE PROPERTY—Impending- "execution against 
transferor—Principles underlying 13 Eliz. c. 5 ‘and Transjer of 
‘Property Act (LV of 1882), s. 53, application of—Bona-fide trans- 
feree for value—Knowledge of impending éexecution—-No share in 
intention of transferor to; defeat creditors—Purchase ata fair - 
value, The principles underlying 13 Eliz.c; 5 ands. 53 of the 
Transfer of Property Act are, in accordance’ with -justice, equity 
and good conscience, applicable to transactions’ ‘relating to the 
transfer of moveable property, Abdul Hye v. Mir. Mohamed, 
LL.R. 10 Cal, 616—yollowed, A bond-fide transferee for value of 
property i is protected, although he has knowledge of an impending 
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execution against his transferor, provided he is not aware of any 
intention on the part of the transferor to defeat or delay his 
creditors. /shan Chunder Das v, Bishu Sirdar, 1.L.R. 24 Cal. 
825--followed, Aflabuddin v. Basanta Kumar, 22 C.W.N. 427; 
Alton v. Harrison, 4 Ch. Ap. Cases 622; Darvill v. ferry,6 H. & 
N. 807 ; Re Fasey, (1923) 1 Ch. 1; Ex-parte Games,12 Ch. D. 314; 


Glegs v. Bromley, (1912) 3 K.B. 474: Hakim Lal v. Mooshahar. 


Sahu, LU.R. 34 Cal. 999; Hale v. Saloon Onnibus @o., 4 Drew 
492 ; Kaminiv. Hira Lal,23 C.W.N. 769; Maskelyne v. Smith, 
(1903) 1 K.B. 671; Palamalai v. South Indian Export Co,, I.L.R. 
33 Mad. 334 ; Twyne's Case, 3 Coke 80; Wood v. Dixie, 7 Q.B. 
892—referred to and explained, Where a transferee has paid the 
fair value of the property transferred to him the Court will lean 
towards holding that he has acted bond-fide in the transaction. 
Antarchand v, Gokul, 5 Bom. L.R. 142—followed. 


Au Foon v. Hoe Lal PaT ae sar ae 
TRANSFER OF PRoperty Act, s. 50. aa aoe ase 
TRANSFER OF PROPERTV ACT, 8. 53 aes ave ~ aes 
TRANSFER OF PROPERTY ACT, 8. 54 ae on te 
TRIAL, WHEN AN ACCUSED PERSON [9 PUT ON ea "a a 


TRUST PROPERTY—Conveyance tn names of certain persons—Authority 
of such persous to declare trusis—Jewish Synagogue trustees-— 
Acquisition of school premises in the names of Synagogue trustees 
—Representative character of the trustees—Trustees’ authority to 
declare terms.of trust.. Where property is acquired in the names 
of certain persons for the purpose of a trust, such persons: have, 
‘in the absence of evidence to the contrary, implied authority on 
behalf of the donors of the trust, to declare the terms of that trust. 
Property i in Rangoon was acquired for the purposes of a Jewish 
School in the names of the trustees of the Jewish Synagogue. 
The purchase money was contributed by members of the Jewish 
Community, the Government, and out of the Synagogue funds. 
Some years later, the then trustees of the Synagogue resolved that 


the -property ‘should be conveyed to two persons as trustees 


thereof upon trusts to. be declared, and accordingly they conveyed 
the said property by a registered deed of transfer to two persons 


to hold the same in trust for the school upon the terms therein set . 


out.. Thereafter a new set of trustees of the Synagogue claimed 
that the property was acquired for the Synagogue and formed 
part-of the property of the Synagogue, Held,on the evidence, 
that {1) the property was acquired by the donors and founders of 
the school, the conveyance being taken in the names of the 
trustees of the Synagogue as representing the donors, and not as 
trustees of the Synagogue, (2) the transfer by the trustees of the 


Synagogue to the trustees of the school. was not invalid and the - 


declaration of the trusts therein must be regarded as embodying 
the intention of the founders and donors of the school as to the 
trusts upon which the property should be held. Attorney-General 


v. Clapham, 43 E.R. (Ch.) 638; Allorney-General v. Mathieson, . 


(1907) 2 Ch. Div, 383—jfollowed and applied. 
A. J. CoHEN vw C, Ss. Josrra oe eee ae 
USAGE (ALLEGED) OF BANKERS IN RANGOON os - o ene 


VALIDITY OF A DECREE, EXECUTING CoURT’S POWER TO. QUESTION eee 
““WAGING WAR AGAINST THE KING, ” MEANING AND SIGNIFICANCE OF—. " 


Penal Code (Act XLV of 1860}, ss.94; 121—Number and force— 


. Riot, how distinguished—No distinction between, principal and 
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PAGE 
accessory—Ignorance of a rebel as fo real design of leaders—Pre- 
vention of collection of taxes by armed force—Compulsion, whether 
a defence—Evidence Act (1 of 1872), ss. 3,30, 113, 114, effect of 
—Approver’s evigence—Coufession of a co-accuscd, as evidence 
@gainst accused. When a multitude rises and asscmbles to attain 
by force and violence any object ofa general public nature, it 
amougts to levying war against the King. It is not the number or 
the force, but the purpose and intention, that constitute the offence 
and distinguish it from riot or any other erising fora private 
purpose. The law knows no distinction between principal and 
accessory, and all who take part in the treasonable act incur the 

* same guilt. In rebellion cases it frequently happens that few are 
let into the real design; but yet all that join in it are guilty of the 
rebellion. A deliberate and organized attack upon the Crown 
forces would amount toa waging of war if the object of the 
insurgents was by armed force and violence to overcome the 
servants of the Crown and thereby to prevent the general collec- 
tion of the capitation-tax. R, v. Frost, (1839) 4 St. Tr. (N.S.) 93, 
94; Riv. Gordon, (1781) 21 St. Tr. 644, 645 ; R. v. Hardie, (1820) 
1 St. Tr. (N.S.), 765 ; R.v. Purchase, 15 St. Tr. 701, 702; R. v. 
Wilson, (1820) 1 St. Tr. (N.S.) 1353, 1354—referred to. Section 94 
of the Indian Penal Code provides that compulsion is not a defence. 
toa charge under s.121 of the Code, but it may operate in mitiga- 
tion of punishment according to the circumstances of a case. Mac- 
Growther's Case, 18 St. ‘fr, 391—referred to. ‘Che effect of ss. 3, 
30, 113, 114 [read with illustration (b) of s. 114 and the comment 
‘thereon].of the Evidence Act is (1) that an accused-pérsom: can 
legally be convicted upon the uncorroborated’ evidence of an 
approver ; (2) that whether an accused person should or should. 
not be convicted upon such evidence is left tothe prudence and 
good sense of the tribunal after considering all the circumstances 
ofthe case ; (3) that primd facie the evidence of an approver, being 
tainted evidence, is unworthy of credit unless it is corroborated in 
some material particular tending to show that the accused commit- 
ted the offence with which he is charged ; (4) that itis for the 
Court to determine in the particular circumstances of each 

_Case whether the ‘matter’ before it tending to corroborate the 
evidence of the approver (which may or may not be evidence 
strictly so called and as defined in the Evidence Act) is worthy of 
credence, and is sufficiently reliable to be treated as evidence 
against the accused and acted upon; (5) that the evidence of an 
approver may be corroborated by the evidence of another 
approver, or by the confession of a person who is being tried 
jointly with the accused for the same offence implicating both - 
himself and the accused ; (6) thatit isthe duty of the Court to 
scrutinize with care such corroboration as that mentioned in (5), 
but that whether it is to be treated as evidence against the accused 
or not is to be determined by the Court having regard to the cir. 
“cumstances of the case. Emperor-v. Gangappa, I.L.R. 38 Bom. 
156; Emperor v. Kehri, IL.R. 29 All. 434.;. King-Entperor v. 
Nilakanta, 1.L.R. 35 Mad. 247 ; Mahant Narain.Das v. The Crown, 
1.L.R. 3 Lah. 170 ;.Ratian.v. K.E., 1.L.R. 8 Pat. 235; R.v. Elahi 
Buksh, 5 W.R. Cr. 80—referred to. The confession of a co- 
accused may be treated as evidence against an accused person 
in British India. The weight, however, that is to be attached to 
it as evidence against the accused depends upon the circum- 
stances of the particular case, The Court is left to use its good 
sense in the matter. ; : 


AUNG HLA v. KING-EMPEROR ~— eae ese aa & “404 


WoRKMEN’S CoMPBNSATION ACT (VILI oF 1923), 8. 2 (1) (d)—“ Brother” 
'. whether includes half-brolher—Cousiruction of quasi-penal statitte. 
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’ The term “ brother” in its primary sense means a brother of the 
whole blood, and it is only in a secondary and extended sense that 
the term is deemed to include a brother of the half blood. 
Whether the termis to be taken in its primary or secondary sénse 
depends in each case upon the context in which fis found. In the 
Workmen’s Compensation Act which is a giasi-penal statute, the 
term “ minor brother” in s. 2 (1) (d) of the Actemeans minor 
brother of the whole blood, and docs not include a minor half- 
‘brother. Ju re Cozens, (1903) 1 Ch. D. 138; Grieves v. Rawlcy, 
10 Hare 63 ; In re Reed, 57 L.J, Ch. 790—distinguished. 


IN THE MATTER OF MAUNG KYAN, DECEASED eee eee: = 46 


WORKMEN'S COMPENSATION ACT (VIII OF 1923), s, 30—Period for pro- 
ceedings for compensation—‘ Sufficient cause’ for extension of time 
—Workman’s ignorance and illiteracy. Under s, 10 of the Work- 
men’s Compensation Act, a workman must institute his procced- 
ings for compensation before the Commissioner within six months: 

- of the occurrence of the accident. The fact that he is illiterate and 
ignorant of the provisions of the Act is not sufficient cause within 
the meaning of the proviso tos. 10 of the Act for extending the 
time in his favour. Roles v. Pascall & Sons, (1911) 1 K.B. 982— 


referred lo * : Tee 
~ CONSOLIDATED TIN MINEs oF BurRMA, LTD. v.. MauNG Tun E 118 


YOUTH WHETHER AN EXTENUATIN i CIRCUMSTANOE IN CASE OF MURDER 
—Lesser penalty when justifiable. Youth alone in every case of, 
murder -is not such’ an extenuating circumstatice as would’ justify. 
the imposition of the lesser penalty, but it should bé taken into 
consideration with the other facts of the case. Chit Tha v. King- 
Emperor,9 L.B.R. 165; Nga Ba Thin v. King-Emperor, Ch. Ct. 
Cr. App. 110 of 1922; Nga Kan Hla v.. King-Emperor, (1914-16) 
U.B.R. 28; Nga Pyan v. Crown, 1.L.B.R. 359 ; Nga Tha Kin v. 
King-Empéror, (1910-13) U.B.R. 87—referred to. 


TIRI v. KING-EMPEROR ... «00 ae 81 


G.B.C.P.0.—No.'68) HGR, 221231—-3,000, 


